Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



mp 



■f "1 ^p 






pi 




/. I"':. ■■!■ ■/• 

//- 

Ow.ir.K. 

lOO 

> 






REPORTS 



CASES 

AKGUBD AND SBTEKMINED IN 

THE COURT OF EXCHEQUER; 



EASTER TERM, 32 GEORGE III. 



TRINITY TERM, 33 GEORGE III. 



BOTH INCLUSIVE. 



Bt ALEXANDER ANSTRHTHEB, Estt. 
OfljbuMi Inn, Barruter at Lou. 

SbtcavHt laiitfom 

VOL. I. 



nUNTED FOR w". CLABKB AND 80N8, LAW BOOKSELLERS, 
PORTHOAL-BTREET, LIMCOLn'S IHN. 




W« riinf « ir, MPiilc1ifc*», LMdM. 



PREFACE* 



TT has often occurred to me as an unaccount- 
able circumstance, that while the modern 
decisions of the other Courts in Wesiminster-Hall 
have been regularly published, no one has taken 
notes in that of the Exchequer for a similar 
purpose ; and that, since the publications of 
Bunhury^s Reports, during the space of more 
than fifty years, the determinations of that 
Court have remained wholly unknown to the 
Profession at large. This appears the more 
singular, because the multifarious nature of the 
business transacted there, seems peculiarly to in- 
vite the Lawyer's attention, from the very gene- 
ral knowledge of his Profession which it is cal- 
culated to convey. 

Such inattention to the solemn determinations 
of this Court is the more to be lamented, be- 
cause several important subjects of legal inquiry 
are confined either wholly or chiefly to it, 
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IV PREFACE. 

When the public necessities have so much in- 
creased the burthens imposed on the subject, and 
extended the operations of the process of the 
Crown, the determinations of the Revenue 
Court, have become additionally interesting, 
and an acquaintance with them particularly 
important. Suits for tithes also have generally 
been prosecuted on the Equity side of this Court ; 
and, from long practice, are considered as being 
peculiarly within its jurisdiction. The magni- 
tude of this species of property, and the singu- 
larity of its nature, require that the rules by 
which it is governed should be generally known. 
There are no cases in which the evil conse- 
quences of forensic controversies are so much to 
be deplored, both in a political and moral light, 
as those which take place between a clergyman 
and his parishioners.* Unfortunately, these dis- 
putes are but too frequent ; and there is hardly 
any description of causes in Westminster Hall so 
generally tainted with acrimony, or pursued 
with so vexatious a spirit of litigation. In most 
instances^ this arises from a misconception of 
the extent of their mutual rights.^ Were the 
legal decisions which ascertain and limit their 
respective claims universally understood, the 
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evil would, it is^ to be hoped, soon be nearly, 
if not wholly, removed. 

It seems also to be of considerable consequence 
to record those decisions which jelate to the 
practice of one of the superior Courts. The 
subject is uninteresting in its nature, and scarcely 
connected in its branches. Consisting merely 
of positive rules, which depend more upon 

custom than upon principle, it affords nothing 
to lead the judgment, nothing to fill the mind, 
or to assist the memory. Numberless are the 
mistakes necessarily arising from that imperfect 
knowledge of the practice which is derived 
from tradition only; mistakes the more to be 
lamented, as the necessity of abiding by a ge- 
neral rule must sometimes inevitably retard or 
defeat the attainment of justice, in the indivi- 
dual case, and punish the suitor, for the errors 
of those to whom he entrusts the conduct of 

ft 

his cause. 



These considerations have, among others, 
induced me to take notes in the Court of Ex- 
chequer, with a view to publication. I have 
endeavoured in the execution of my design, to 
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adhere as much as possible to the plan of those 
Reporters in the Courts of Law, whose method 
is most eminently .sanctioned by the public ap- 
probation. After their example, it has been 
my aim, in the first place, to state the record or 
facts of each case as accurately as possible ; to 
arrange the most weighty arguments of all the 
Counsel who were heard on each side, into one 
general discourse ; and to report the opinions of 
the Court, as faithfully as it has been in my 
power. 

In the Cases which occur on the Equity side 
of the Court, I have found the first part of this 
plan not so easily pursued, as in recording the 
decisions of the Court of Law. In the latter, 
the facts are generally certain, and the legal 
consequence alone in dispute. In Equity, the 
fact is to be ascertained by the Court; and the 
arguments of Counsel and the opinion of the 
Court generally contain both the result of fact 
from the evidence, and the inference of law 
from that f^ict. To state the evidence in such 
Cases, or the arguments upon it, would have 
been a task of useless prolixity. Besides, when 
it is once ascertained in what view the facts 
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appeared to the Courts so as to form the 
foundation of their decision^ it becomes imma^* 
terial to the Lawyer from what combination of 
evidence that result was drawn. I have there- 
fore endeavoured to pfrefix to each Case that 
statement of the facts, upon which the opinion 
of the Court proceeded, and have thus given 
the Report the same form as if the facts had 
been ascertained with the precision of a legal 
record. 

Another distinction also occurs between the 
nature of Cases in Equity and those in the 
Courts of Law, which will sometimes create a 
difference in the method of reporting- them. 
The latter are generally confined to a single 
point, and every fact and argument in the 
cause tends to support one general proposition. 
In Equity, it often happens that a variety of 
unconnected cases are brought together by some 
collateral circumstance into the same cause. It 
has, therefore, been frequently the practice of 
Reporters in Equity, to give each point in the 

cause, and the arguments and decisions upon it, 

■ # • ■ ■ ■ 

separately; and this method I have, in several 
Cases, found it necessary^ for the sake of per- 
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spicuity, to adopt. But wherever I have per*- 
ceived such a connection in the cause, as to 
permit an unity of statement, and one general 
argument, I have been solicitous to preserve in 
my note that order in which the cause was pro- 
duced before the Court. 

In recording the opinions of the Judges, it 
has always been my endeavour to give the 
meaning and language of the Court as fully and 
accurately as possible ; but I have frequently 
found it very difficult to satisfy my own mind in 
this respect. To follow verbatim the rapid 
delivery of a written opinion is impossible to one 
who does not write short-hand. Yet I have 
generally been able to take i^ch a note as re- 
called to my memory a more perfect ref>re- 
sentation of the judgment pfonoutidted ; and, 
at le^st, I flatter myself that the spirit and ge- 
neral outline hav6 bteen preserved with some 
degree of accuracy. 



In stating the reasonings of Counsel, it is the 
province of the Reporter to collect all the mate- 
rial arguments on each side, to measure the 
strength of each, and to marshal them in such 
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order as shall give them the greatest coUective 
ft>rce. I have always found the labour of this 
part of my task fully recompensed by the plea- 
sure and instruction it afforded. The arrange- 
ment is, therefore, in most instances, my owiy; 
but 1 have not ventured to insert any argti* 
ments which were not suggested at the bar. 
The references to the Cases cited will, I trusty 
be found correct, as I have always consulted 
the books themselves, and have inserted every 
authority which appeared to me materially ap- 
plicable to the point it was cited to support. 

V- 

Reports of Cases itt the Court of Error in the 
Eitthequer Chamber have already* been pub- 
lished by Mr.- H. JBiack^tone. Having also taken 
notes there, I Imve inserted a feS^ <rf them in 
these volumes; but I have done so only when 
I thought thiat t)ie difference in our statements 
migfat excuse my offlferkig another report of 
tll^ili to the Pubtic. A 4ew deciisions: in the 
House of Lords are also insei^ted. If they we 
worthy the public attention, this will require 
no apology. 



», 
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I am happy in having an opportunity thus to 
testify my gratitude to very many of my own 
Profession, for the most liberal assistance in the 
execution of my plan. To the eager and anxi- 
ous kindness of private friendship, I stand in 
many instances peculiarly indebted; and the 
favour flatters me too much nat tp boast of it 
here. Rut from the whole Profe^^ion at large, 
;I have experienced ' such an obligii^ readiness 
to communicate every thing which might be 
of. service to n^e, as could result only from the 
most liberal minds, desirous to render the pub- 
lication of general utility. It will give me the 
highest satisfaction to find^ that I have been 
able, by any .degree of accuracy in the execu- 
,tion of this work, to answer their wishes^ and 
make some return for their kindness. 

It is my intentioa to continue these Reports, 
if the manner in which the present Volumes are 
received should encourage me to hope for the 
approbation of those for whose use they are 
intended. 

No. % Elm Court, Temple, 
Dec. 15, 1705. 
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BETWEtN 25Ui^pn^|79«. 

BowM AN and Others, Plaintiffs, 

» 

AND 

LVGON and Qthers, - Defendatit9. 

4 BiLL'had been filed by the defendantsagainst 
tbepresent plaintifisfor tythes describing them- 
selves to be impropriators of the rectory of the pa« 
risb. Theanswer denied their titleas impropriators. 
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The present was a cross bill, to obtain a discovery 
of the title of the defendants to the rectory, and 
praying a production of the title-deeds^ &c.; 3hd 
particularly to have a discovery of the titlerof the 
defendants to agistment tythe; and whether the 
former occupiers of the lands of the plaintiffs had 
ever paid that species of tythe. 

The defendantsdemurredtathediscovery sought; 
and put in an answer, insisting that they were right- 
fully entitled^to^ and in possession of, the rectory. 

Burton and Richards, in support of the demurrer, 
argued, that the plaintiffs had shewn no title to 
have the discovery prayed; the defendants beingin 
possession, the Court cannot compel them to prove 
their title to the rectory. The plaintiffs do not 
even set up a counter claim to it, or pretend that 
any other is better entitled. In the case of, Selby 
V, Selby^ last term, the Lord Chancellor expressed a 
strong inclination to admit a demurrer to a bill, 
praying discovery of the title under which the de- 
fendant meant to support his claim, an ejectment 
having been brought by him against the plaintiff in 
equity, who was tenant in possession of the pre- 
mises; but the demurrer was bad on a ground of 
form*; an amendment was allowed, and is not yet 
decided. 

The present case is much more strong; here the 
discovery is sought against the person in possession. 

\ 

* They stated, that in that case the Lord Chancellor had per- 
mitted the defendant to amend the demurrer ;. but he does not 
seem to have done so. See the same case again before the Court. 
4 Bro. 11. 
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Lord Chief Baron Eyre. — Certainty there can 
be no discovery, if it is prayed by the farmer 
merely to have a pretext for with-holding his 
tithes altogether, till the impropriator shall^prove 
every item of his demand. ^ 

Abboty for the plaintiff, took several objectionsto 
the demurrer. In form ; it is over-ruled by the an- 
swer ; the demurrer is to the discovery of the title, 
and the answer avers the goodness of the title. — = 
Amendments of demurrers are rarely, if at all, 
granted, and are quite out of the usual practice of 
the Court. It is also bad in substance; by the ori- 
ginal bill and answer the title is in issue between 
the parties, and therefore on a cross bill the plain- 
tiffs have a right to a discovery of it. Doblev.Pot- 
wMWi, Hardr. 160.— Even by original bill they would 
have been entitled to it in this case : Heathcotev. 
Fleets 2 Vern. 449. Morse v. Buckworth^ ibid. 443. 
Brereton v. Gamuly 2 Atk. 241. Melcalfv. Harvey, 
1 Vez. 249. Moodalay v. The East India Company^ 
1 Bro. Rep. 471. — From these cases it appears, 
that a party sued, or likely to be so, is entitled to 
pray a discovery whether the party suing, or any 
other, has the right to the subject in dispute. 

At all events, the plaintiffs are entitled to a dis- 
covery whether any payment of agistment tithe was 
ever made by the occupiers of the lands now held 
by them ; a demurrer covering too mudh is bad 
in toto. 

Burton^ in reply. The answer does not over-rule 
tbe demurrer. Thediscovery prayed and demurred 
to isrof the particular nature of the defendant's title; 

B S 
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the answer only avers that they have a title, that 
they are lawfully seized, without saying how. 

In the case before Lord Hardwicke, Metcalf v. 
Harvey^ the discovery was sought, for the purpose 
of defending the possession ; here to disturb it: in 
all the other cases, the party praying the discovery 
had some interest in the subject of it ; here none is 
pretended. 

If there is any slip in theform of the demurrer, it 
is open to the defendants to demur ore terms on 
payment of costs, or the Court may grant an 
amendment. It would be an extreme hardship if, 
by a slip of this kind, a party were obliged to dis- 
cover the whole of his title, and set forth his deeds, 
as is here also prayed ; and so to expose himself 
to the attacks both of the plaintifis and of every 
other person. 

Eyre, Ch. B. A demurrer ore tenus is only 
allowed upon new grounds ; nor where a demur- 
rer in paper, on the same point, has already been 
over-ruled. 

Where, in a If there Were merits, one would be inclined to 

•uit tor tithes, 

the title to the allow an amendment ;, but what rational objection 
issue, to a cross can the defendants have to say what is the nature 
dlscoreJy o^f the ^f ^^^'^ title, whcn they must prove it in the other 

title, the rector nnnse ^ 

cannot demur, 

although no 

other title it set . ^^^ 

"p- It IS difficult to draw a line in what cases a dis- 

covery ought to be granted; as where the tenant is 
fearful of being harassed by different claitnantsof 
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tbe impropriation, Here the title is put ib issue by 
the original suit, and therefore the plaintiffs are en- 
titled to have a discovery of the nature of it. But 
the Court will exercise their discretion in allowing 
the plaintiffs to search into the title any further 
than for the purposes of the suit. 

The rule laid down by Lord Hurdwicke goes very 
far; and 1 should hot be inclined to follow it to 
that extent, without examining further into the 
authority of the decision. But here tbe demurrer 
is bad upon other grounds, and it is unnecessary 
to go into that question. 

Thomson, B, The demurrer is bad^ as cover- 
ing too much. The defendants are bound to set 
forth, whether any payments of agistment tithe 
have been made by the predecessors of the plain- 
tiffs in their farms. 

The demurrer was over-ruled. 



MyND t;. FeANCIS, ^amednf,. 

npiBSS was an amended bill, in which the plaintiff, moDinfomeT' 
^ as common inforiner, sued the defendant^ the money w^af 
winner of money at play, on 9 Ann^ e. 14. to have S\*^^hM^*^ 
a discovery of the times of winning, the sums won, menced some 
and of whom, &c. The defendant demurred (as to 
so much as had not beea answere4 iii the answer to 
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To an amended the Original bill,) foF Want of interest in the plain- 

bill a demurrer ... 

as to so much tiflFs; the bill not praying any relief, nor stating the 

as had not been i • • /r* i i ^ • i 

answered in the plaintiti to have Commenced any suit at law, nor 
oHgiM/biii/is even to have any intention so to do. It was there- 
****^- fore argued, that he had not entitled himself to the 

discovery sought, as the bill did not shew any pur- 
pose that could be answered by his obtaining it. 
Debeigv, Lord Howe^ in Chancery, Hil. T. 1789. 
(cited in Mitford \5\.) 

Hall^ for the plaintiff, contended, that if he had 
shewn his intention to sue, he would not have 
been bound to do so ; and therefore this is like 
the common case of a bill of discovery before 
action brought ; in all such cases it does not with 
certainty appear that any purpose will be answered 
by the discovery. The Statutes 9 Ann. c. 14. s. 3. 
and 18 Geo. 2. c. 34, seem to imply, that a bill for 
discovery will lie before any action brought. It 
is not in all cases necessary that an interest should 
have vested, in order to entitle the party to have a 
discovery: as where an executor does not prove the 
will^ but takes out administration, a legatee may 
have a discovery of assets before probate. 

Eyre, Ch. B. Undoubtedly the plaintiff's aver- 
ring his intention to sue could make no difference; 
but the case rests on other grounds; no clause in 
the act can authorize such an absurdity, as that a 
person may have a discovery, as common informer, 
before he has got that character by commencing 
his suit; if it did, a defendant might be harassed 
by an hundred bills of discovery, and the last plain- 
tiff, seeking relief, would gain priority over them 
all, and render their discoveries useless. 
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' The demurrer was however over-ruled on the 
{>oint of form, in not expressing particularly the 
parts of the bill demurred to. 

Johnson for the defendant. 



Mathews t;., Lewis and Another. stithApnL 



PARTRIDGE and King moved for a rule to™«^"^*/'" 
^ not set aside a 

shew cause whv the judgments entered up by 3"<Jgmcntregu- 

1 1 • . /Y» 1 ^\ 1 .11 , '"f^y entered 

tbe plaintiiTS should not be set aside on the ground up, oo the 
of usury. It appeared by affidavits that the defen- or°e"x°ortion i^ 
dants being entitled to a large estate on the death of ^^^""'"g ^^' 
their grandmother, aeed'eighty-seven, and to consi- ^" extortion- 

, ,^ . ^ O J ' ing post obit, 

derabie property in the funds on the death of their howevergross, 

.1 i_^' ^ ^1*^ r cannot be con- 

mother^ but in great present distress for money, sidered at 

applied to one Cr^e, to procure them a loan of 1000/. "'"'^^* 
He introduced them to one -Dwp/ja, a money-lender, 
and charged 100/. for procuration-money. Duppa 
agreed to get the money ; said he got it from Ma^ 
thewSy and took to himself, as trustee for Mathews^ 
their bonds to pay 2000/. on the death of either 
their mother or grandmother, together with war- 
rants of attorney to confess judgments for thatsum. 
The sum actually paid to the defendants was 650/.; 
50/.^ being charged for drawing the deeds ; 100/ 
to Crecj and 200/. kept back on Ojjher pretences. 
The defendants found this sum insufficient, andgot 
other 600/. on nearly the same terms ; the whole 
sun they received was 1250/. for which they gave 
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security for tbe pajment of '3900/. on the above 
cieuis^ Duppa himself was the real lender, and the 
uauie ot* JJaihetcs merely fictitious* The grand^ 
Ittother died in three months after these trans- 
9i^cioits> and judgments were entered up by Duppa 
QO the warrants, of attorney. ^ 

It was argued that the transaction was usurious,' 
%ad the appearance of risk, depending on the lives 
of two old persons, a mere veil to hide its real 
nature. In Cook v. Jonee^ Cowp, 797. Lord Mans- 
Jieid allowed such a motion as the present, and 
granted an issue to try whether the transaction was 
fair; and in Richards qui tamy. Brown, Cowp.770, 
he held, that where the intention of one party is 
to borrow, and of the other to lend, the pretext 
of a colourable risk could not screen. 

By the Court. — To set aside judgments of this 
kind, is to usurp the office of a Court of Equity by 
the summary jurisdiction of a Court of Law, It 
inay be necessary at last to direct an issue to try the 
, validity of the transaction^ which a Court of Law 
cannot compel ; and the introduction of this second 
innovation in the practice, rendered necessary by 
tbe first, shews how dangerous it is to confound the 
jurisdictions of tbe different Courts. The regular 
process of a Court of equity seems in every respect 
the best adapted to this case: the plaintiff is en- 
titled in conscience to tbemonev he has reall v ad-r 
vanccd ; if we set aside the judgment, he loses that 
with the rest- a Court of Equity* on the other 
li^id, decrees what is really due, and no more* 
Tfae Court of King's Bench has granted such mo- 
tions $ perht^ps that is now become so much jfie 
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practice of the Court, a$ not to be disputed there; 
but, in this Court, no such precedent has heeth 
estabiishe(^ and we do not see any reason to 
make one. ' Besides, this is nothing like usury. 
It is a catching bargain, an extortioning post obil^ 
but no qsury, ' ' 

The rule "waK refused. 
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The London Assurance Company sanuda^, 
" V. Hankky. 



rpHE plaintiffs were underwriters of a policy of 
assurance on a ship, of which the defendant was 
the ownef . The ship was lost ; and the defendant 
haying commenced an action atlUwon the policy, 
the plaintiffs filed a bill in this Court, for a disco* 
very whether the vessel was sea-worthy or not at 
the time of sailing. It prayed also a commission 
to examine witnesses in Jamaica^ and an injunc- 
tion in the mean time. The commission issued^ 
and both sides examined witnesses under it. The 
plaintiffs in equity bad a verdict at law. 

The defendant having obtained an order for 

4 

costs against the plaintiffsi as of course, upon 
bills of discovery. 

Burton now moved to' discharge that order, on 
the ground that the bill not being for discovery 
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only^ but also for a commission to examine witnes* 
ses, and for an injunction, was out of the common 
case of mere bills of discovery. That the rule 
was a very hard one, and ought not to be extend- 
^ ed, as it gives costs to the defendant for being pre- 
vented in the execution of a premeditated fraud. 

Eyre, Ch. B. There is this further hardship in 
the case, that if a party unconscientiously obtains 
a judgment at law, and is afterwards brought here 
to make a discovery, he pays the costs of both pro- 
ceedings ; whepeas, if the discovery is obtained her 
fore the expences at law are incurred, he gets his 
costs here. But there is reason in the diflFerence; 
after obtaining a judgment against conscience, a 
party comes into a Court of Equity as a criminal, 
and is punished in costs; but till he has made use 
of unconscientious advantages, we cannot pre- 
sume that he means to do so. Th^ plaintiff has 
had the advantage of the discovery sought, and 
must pay for it. The injunction is a consequence 
of the discovery granted, and therefore the plain- 
tiff must pay the costs of that also ; but as both 
. parties have had the benefit of the commission 
to examine witnesses, each must pay his own 
costs as to that part. 

Steele, for the defendant, cited a similar case of 
Pickersgilly. Vaneykellinhurg,\dXe\y in this Court, 
where the same rule as to the costs was followed. 



EASTEn TERM, 82 GEORGE IH. |l 



BETWEEN ^ , 

Ann Morse and William Morse, Plaintiffs. 

AND 

John Faulkner, James Shade, and Mary 
his Wife, Samuel Ward, and Hannah 
his Wife, and Ann Robinson, Defendants. 

rpnis was a bill brought to compel the defendants oneerroneoasir 
tosurrenderthecopyholdsinquestion in favour bejievmif him- 

^•^ ^ self entitled to 

of the plaintiffs, and that the plaintiffs might be a oopyhoid w«g 
quieted in their possession thereof, the defendants sold it; it after- 
having recovered against them in ejectment. ( f^irf^ Td to*hi^^"he 
3 Term Rep. 365.) the plaintiffs claimed under a J^f^^^^^^^^^^ 
surrender and conveyance from William Robinsmi''^^''*'y^^^^'> 

rr^ . . . . thisisaperional 

in 1774. This ^i//mm jRo6m«o7i was son and heir equity, aud 

/*Ti*7?-rft7* 1 1 II 1 d<i^s not biud 

ot Kichara Kobtnson^ then deceased, who was thehi8beir.5tfm6. 
second nephew of Thomas Giles^ the late owner of 
these copyholds. Some time after Thomas Giles's 
death, William Robinson claimed to be admitted 
tenant of these copyholds, as his heir, declaring 
that his uncle Thomas Robinson^ the eldest nephew 
of Thomas Giles ^ was dead. Being accordingly ad- 
mitted by the steward, he immediately sold the 
premises in the public house where he was admitted, 
and surrendered them in favour of the purchaser, 
Richard Morse, under whom the plaintiffs claim, 
and have been in possession ever since. In truth, 
Thomas Robinson^ theeldest nephew and heir of 7%o- 
' mas Giles, was alive at the time of this surrender, 
but died afterwards in 1778, leaving his nephew, 
William Robinson, his heir at law, and then really 
Entitled to the premises. William Robinson died in 
1781, without haying ever disturbed or confirmed 
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tbe title of the plaintiffs. The defendants were 
his heirs at law, and also heirs of Thomas Gila 
and Thomas Rohbison. 

Partridge and Coa:^, for the plaintiffs. — Although 
the conveyance was defective, not being made by 
a person then in possession, and the legal doctrine 
of estoppel is therefore held by the Court of Law 
not to apply ; yet this is a case in which equity will 
interfere. Where there is an agreement to convey^ 
and a conveyance under it which is void, the 
agreement is not less valid than if it had remained 
executory. Taylor v. Wheeler y g Vem. i64. Jet^ 
nings V, Moore, 9 Vern. 609. Martin v. Seamore^ 
1 Ca. in Ch. 170. If tbe plaintiffs bad brought 
their bill against William Robmson^ after the death 
of his uncle, to perfect the conveyance to them, he 
would have been compelled to do so; Clayton r. 
The Duke of Newcastle, 9 Ca. in Ch. 1 19. There 
can be no reason why his heir should not take sub- 
ject to the same equity by which be himself was 
bound. Tbe contrary has often. been determined ; 
Hoslnnsv. Savwf, 1 £q. Ca. Abr. 965. ca. 4. 9 £q. 
Ca. Abr. 54, 55. And this rule appears, by all the 
dbove cases, to apply to copyholds as well £is free- 
holds ; Ca. Temp. Findi, 979. A Court of Equity 
often confirms contracts made by parties who have 
not then any vested interest. Wiseman v. Roper^ 
1 Cka. Rep. 84. Whitfield v. Fawcett, l.Vez. 387. 
So where there are articles to convey, tbe coaastant 
practice of Courts of Equity is to direct an inquiry^ 
whether the party can make a good conveyance^ 
not whether he could at the time of making tine 
agreemewt. Longford v. Pitt^ 9 P. Wms. 6S0. t 
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Ainge^ for the defendauts, argued that they were 
entitled to claim immediately from Thomas Giles 
their ancestor, the person last seized ; for Tliomas 
Robinsonznd William Robinson never having been 
admitted, or in possession, had no seisin through 
which their heirs could claim. 

By the Court. — The law is clearly otherwise; in 
copyholds the heir takes without actual admit-* 
tance, and may surrender and convey without it, 
which he could not do if he were not seized ; but 
the lord is in that case entitled to the double fio^ 
on the surrender. 

Ainge.-^A specific performance of an agreement 
to coQvey is only decreed against the heir in those 
cases where the estate descended is legal assets, 
which copyholds are not. 

By the Court. — After the many cases on the 
subject, it is too late to inquire into the power of 
Courts of Equity, to supply defective conveyances 
of copyholds against the heir, in general cases. 



Ainge then argued, that this was a contract exe-^ 
cuted, and not executory; that it was an agree- 
ment to bring the interest of the vendor in the pre- 
mises, and there was no reason to presume that the 
sale was not to be subject to all chances. — He then 
read evidence to shew that this was the real nature 
of the transaction, that the price given was not the 
full value of the estate, and that the bargain was 
carried through with such indecent hurry as gave a 
strong tuspicion of un&irnessy and would prevent 
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the court from interfering. — And on these grounds 
"^ the bill was dismissed. 

Eyas, Ch. B. — My opinion at present is against 
the plaintiff on the other ground also. It is clear 
that this conveyance, if a fair transaction, might 
have been enforced against William Robinson him- 
self after the death of his uncle, but that has riot 
bisen done. It is also clear, that where there is an 
agreement to convey, or a defective conveyance by 
a person then actually having title, that would be 
such an equity as would bind the lands in ^e hands 
of the heir. But there is no case produced, where 
a contract to convey, made by one not then en- 
titled, has bound his heir. It rather seems to me 
that this is a personal equity, attaching on the con- 
science of the party, and not descending with the 
land. But I should not determine the case upon 
this ground without further consideration. 



ftdMay. BlACKET V. LaNGLANDS. 

Where apicaii fllHis was a bill by the impropriate rector of the 
whole bill, if parish of for tithes. The defend- 

•wcrto*aD*y' auts pleaded a title in themselves to the tithes of 
"„\*JJ7o'haT6 their farms, as lessees of Mr. Errington, under a 
Sbr^MTvc^^S^^*^^ of the rectory to his ancestors from Queen 
rules it' Elizabeth^ the rectory having been vested in the 
Crowii, upon the dissolution of the Abbey of Hejc^ 
ham^ the former impropriators. To this plea was 
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added an answer, denying the title of the plaintiff 
to the rectory. 

It was objected, on the part of the plaintiff, that 
the plea did not set forth how the tithes of their 
farms had been separated from the rectory; and 
that as the title of the plaintiff to the rectory was 
not denied in the plea, it should be presumed that 
these tithes also belonged to him: and to this 
opinion the Court seemed to incline. 

It was also objected that the answer over-ruled 
the plea; for although the title of the plaintiff and 
the other matters contained in the answer are not 
included in the introductory part of the plea, they 
ought to have been included in it: if the plea is a 
bar at all, it is a bar to these matters as much as to 
any other, and the Court will never permit the 
splitting the effect of the defence set up in the 
plea. 

The Court were clearly of opinion witH the 
plaintiff upon this objection, and the plea was 
ordered to stand for an answer. 

Partridge and Abbot for the plaintiff: the Solicitor 
General^ Burton, and Romilly, for the defendant* 
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Svori D. D. r, James Alxgood Sf aL 
VLLviOOD ^ al.'v. Dr. Scott Sf dL 
^u^c ,*i Northumberland v. Dr. Scott ^o/. 
MiHARO Charlton Sf al. v. Dr. Scott Sf aL 

^I^HK origina] bill was brought by Dr. Scott^ as 

rector of the parish of Symonbum in ^J^orthum- 

btriand, for as^istment tithes. The defendants, in 

,...< Ml, >> their answer set up a modus of one penny forerery 

^uT. ;>.!( ancient farm within the parish, in lieu of all tithes 

V "Xl!* **Jf for grass. The other three bills were in the nature 

.^j^.*tfc*4 of cross bills, brought by the defendants to the 

former bill, and several other owners of farms 

within the parish, against the parson, the ordinary, 

and the patrons of the living, to establish the modus 

of one penny, called the hay penny, as a general 

modus throughout the parish,/or every ancient farm 

within it (except one, and the rector's glebe,) in 
lieu of all sorts of grass in whatever way^consuroed. 

The court had ordered all the causes to be con- 
solidated. 

The parish, which is very large, is dividedioto 
two districts, Symonbum and Bellingham. The 
plaintiffs, in one of the cross causes, averred, that 
the whole of the district of Bellingham (in which 
their property lay) was divided into ancient farms, 
which are not variable divisions, but fixed and in- 
variable, and as well known as the bounds of the 
parish itself; the ancient farm still continuing, by 
reputation, the same, however it may be split into 
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parcels, or whatever additions the proprietor may 
acquire in the neighbourtiood. And that by pre- 
scription these farms were free of tithes of all grass 
€%i|)^ing the hay penny for each. 

In Symanburnj besides these farms, thejre were 
commons on which the owners of the farms had right 
of common ; and also considerable parts of these 
commons which had from time to time been added 
by allotments by various jneans to the several 
farms. 
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Dr. Scott did not admit, in his answer, that these 
farms and commons comprehended the whole pa- 
rish, nor that they were well knowa and unvariable 
divisions of the country ; but admitted that one 
penny was due as a modus from each ancient farm, 
or some part thereof, but said that that extended 
only to hay, ^nd not to grass. 

When that part of the cross bill was read, which 
described the lands in respect of which the modus 
of the hay penny was said to be due^ Burton^ on be- 
half of Dr. iSVo^/, objected, thatthedescription of the 
lands was notsufficientlycertain; only shewing that 
each plaintiff claimed in right of his ancient farm; 
withoutshewing the abuttals, or even the computed 
extent of each ; and argued, that it is necessary in 
establishing a modus, which is not a general paro- 
chial modus, but for each farm, to state accurately 
the place to be covered by it ; for otherwise when 
a farm comes to be divided, it would be impossible 
tosay whether each part was covered by the modus, 

€ 
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or not. The use of a bill to establish a modiis^ is to 
settle the dispute ; but if It is not certainly shewn 
what lands are to be covered by the modus, the 
successors of Dr. Scott would not be benefited hf 
a decree : and each individual owner of lands ra%ht 
dispute whether the decree bound his lands. 

The Solicitor General^ Newnfiam, Hollist^ and 
Romilly^ on the other side. — Dr. Scott has admitted 
the modus as to the lands covered by it, and the 
only dispute is, what produce of these farms is co- 
vered by the modus; in every general modus it is 
competent to dispute w4aose, and what lands are 
within it. 

1 * 

In this case, the Plaintiffs^ in one of the cross 
causes, have averred Bellingham to consist entirely 
of ancient &rms, and therefore, as to that district, 
the modus is sufficiently stated, as comprehending 
the whole district; and the circumstance of the 
Court having consolidated the different actions, 
cannot prejudice their right. 

/ 

As to Symonhurn^ it is stated to consist only of 
ancient farms and commons; and part of the merits 
in the cause are^ that the plaintiffs contend that the 
modus for each farm. covers the common append* 
ant thereto; and till that is determined against 
them, it must be so taken; and then, as to that 
district also, the whole is covered by the modus. 

When the Court, at the request of Dr. Scott^ 
consolidated the causes, it must have been on the 
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ground that this was one general right; for other- 
wise each plaintiffought to stand on his own sepa- 
rate claim of exemption from tithes. 

An owner of an ancient orchard niay establish a 
modus for all ancient orchards; and it is not ne- 
cessary, in order to do so, to set out the abuttals of 
each orchard. Of those not belonging to the plain- 
tiff it would be impossible, and if they did, it would 
neither bind the parson nor the landholder as to the 
.extent; for that is not a general right, and ca^nnot 
be brought in question but bythe owner. Even of 
his own, it is useless ; for if necessary, it must beso 
on the ground that if the farms are not particularly 
described^ there is not sufficient certainty what is 
covered bythe modus ; and therefore that those not 
so described, would notbe protected by thedecree. 
This would be in effect to make each owner of 
lands bring a bill to establish the general modus, 
in order to protect his own separate property. It is 
not according to strict rule, to allow the rightofany 
man to be bound by a decision to which he is not 
a party; but yet a bill by a few to establish a gene- 
ral right, IS allowed for general convenience, and 
this applies equally, both in reason and in law, 
whether the modus is claimed for every acre^ef 
orchard or for each ancient orchard: and so as to 
farms, it is still a general right, though attaching 
on each separately, and therefore a claim of modus 
for the whole should be admitted. 

As to the objection, that the parson would not 
know to whom to resort for his modus, that is 
settled by thecase of j^ar^ca^/Ze and Sc/a^^r, 3 Atk. 

CS 
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945. and 1 Ambier 41. by which it is ruled, that 
any one holder of lands subject to the modus may 
be called upon to pay the whole. Suppose the 
boundaries of these antient farms at some future 
time to become uncertain, at least some part of 
eaeh will remain certain, and then the parson is 
secured in his modus, though the tenant, from 
whom he receives it, may find a difficulty in reco- 
vering his proportion from his companions. The 
parson is In this case fully more secured as to the 
identity of places liable, than in the case of ancient 
orchards; for new orchards, or additions to the 
old, would not be protected by the modus, and it 
would be impossible, in a length of time, to dis- 
tinguish the one from the other. That case also 
shews, that it is not necessary to set out the abut- 
tals of the demesne lands of the rector excepted out 
of the modus, and as uncertainty in the place ex- 
cepted, implies uncertainty in the place covered by 
the modus, that is exactly the present case. 

As to the argument, that the ancient farms can- 
not be taken to be fixed divisions of the country, 
because Dr. Scott has not in his answer admitted 
them to be so; at least the parishioners have 
charged that fact in their bill, and if it is not ad- 
mitted, it is a proper subject for an issue, as being 
a material fact in the cause. 

Though a decree in this case would not bind any 
lands in the parish, so as to be conclusive evidence 
of their being within the modus, yet it will prevent 
litigation, which is the great object of this sort of 
bill. For if the plaintiffs are allowed to establish 



EASTER T£HM, 32 GEORGE Ul. 21 

this modus, the issue hereafter in anj dispute be- 
tween a landholder and the parson would be, 
whether ancient farmornot ; whereas, if the modus 
is not established, there will be two grounds of 
litigation; first, what rights attach on ancient 
farms? second, whether the lands in question are 
ancient farms or not ? When any general rijle is 
established, it is competent to contend whether 
the party is within it or not; yet certainly the 
establishing general rules prevents disputes. The 
highest inconvenience will result to the parson in 
the dismissing this bill, for then each individual 
land-holder must bring his separate bill to esta- 
blish the modus. 

Burton, Abbots and Roupel, on the other side. 

Eyre, Chief Baron. — The difficulty in this case 
is, to make such a decree as the successors of Dir. 
5co//andof the parishioners for ever may take ad- 
vantage of; and that can only be done by having 
certainty in the modus established, andintheplacea 
covered by it. In a proper parochial modus this 
question cannot arise; neither does the same diffi- 
culty present itself in regard to ancient orchards, 
for in these the denomination is a sort of descrip- . 
tion. When these farms come to be divided more 
and more, and it becomes uncertain which p.art was 
held by each of the present plaintiffs in 1792, the 
modus will be as unsettled as ever; and then, if the 
parson demands the modus, it will be refused, on 
the ground that that farm is not ancient; if betakes 
in kind, trespass w4414ie against him. It will be 
inEipossible to determine to what ancient farm each 
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acre belongs. The difficulty arising from a num- 
ber of actions being brought, if t^ie modus is not 
established, is in the nature of the case, and can- 
not be avoided. 

The other Barons assenting, the cross bills were 
dismissed. 

The parties afterwairds came to a compromise 
upon the original bill. 



4d May. DaRKIN t;. MaRYE. 

TONES moved, on behalf of ^. Darkin, that he 

might be at liberty to pay into Court one 

moiety of the purchase money of lot 1. of the 

articles sold under the decree in this cause, the lot 

having been purchased jointly by him and J. Toplis^ 

The Court refused to permit him to do so, from 
the confusion thatmightensue; the purchase being 
entire* ^ ♦ 



; • 
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GossLEY V. Baklow. mmi. 



M 



R. Serjeant Lawrence had, oil a former ^^y^Gj^^^n^^^^^^tl 



obtained a rule to shew cause why a new trial aDd27 g^o.iii. 

^ *^ , c. 33, do not so 

should not be granted in this case, upon the ground cieariymarkth© 
of the verdict for the defendant being against evi- tieeTthTdif- " 
dence. This was an action of trespass, brought by J^eKefsThere*"^ 
the plaintiff, -as owner of the ship GoorfwiV/, against *^"JJj^"^^^^^^ 
the defendant, a captain in the navy, who, as an evidence upou 
officer of the customs, Seized the said ship, and 



, , . . , . In Ihe 24 Geo. 

has detained her ever since. in. c.47, §4, 

the word buiii 
does not apply 

It appeared from the dotes of the Judge^ who [;jj^®,f *P^^f 

tried the cause (Mr. Justice Heath)^ that this was a ^'w^| 

coasting vessel, laden with coals and other lawful whether a n- 
merchandize ; she wasxlench built, and had a run. «<tc(be employ- 
ning bowsprit, but carried the tonnage she mea- j^g^rSe,^'^ 
sured. The defendant searched her at sea for spi- ^"^^ ^*'''' 
rits; but finding none there, he brought her into 
port, and unloaded her cargo ; finding nothing, he 
oflfered next day to tet her go, on the plaintiff 
giving him a release. The plaintiff refusing to do 
so, she has been detained by the defendant ever 
since, on the ground that her licence was void. 

The licence had been granted by the proper 
officer at the port of Rye^ who had been a shoe- 
maker, and acknowledged he did not understand 
the distinctions between vessels of different sorts* 
The licence described her as a sloop ; and waS jnot 
*' between any two or more ports/* according to the 
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directions of the statute, but generally, '* io be 
^^ employed in the coasting trade." 

» 

The defendant brought a great deal of evidetice 
to prove that she was a cutter, and not a sloop, as 
described ; that thedistinction between a sloop and 
a cutter consists chiefly in the rigging; sloops, 
which are built for burthen, have square rigging, 
and standing bowsprits ; whereas cutters are meant 
for velocity, and have running bowsprits, and run- 
ning jibs. Others of his witnesses also said, that 
the being clench built distinguishes a cutter from 
a sloop» which is carvel bottomed. 

On the other side, many witnesses, ship builders 
and others, swore, that the distinction between a 
cutter and a sloop was, that the latter^ being in* 
tended to carry burthen, is more round in the 
body, carries the full burthen she measures, as the 
vessel in question; whereas a cutter,^ being more 
pointed and acute in the shape of her body^ in 
order to gain speed, doe^ not carry so much as she 
measures; that the distinctions in the rigging, and 
in being clench or carvel built, are often used in- 
discriminately by cutters and sloops. 

The Judge summed up strongly in favour of the 
plaintiff, chiefly on the ground that her being de- 
scribed a sloop by the officer of the crown ap- 
pointed for that purpose ought to be conclusive. 
The jury however gave a verdict for the defend- 
ant. — The Judge certified, that it was against his 
opinion. 



^ 
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Cause was now shewn by Morris^ Serjeant Rookt 
Litchfield^ and Dallas^ against the rule. — Being in- 
formed by the Court, that it would be improper to 
argue the strength of evidence^ after the opinion in 
the Judge's note, it being pretty much of course to 
grant a new trial on the report of the Judge, unless 
he appear to have acted from a misapprehension of 
the law ; they now contended that the distinctions 
sworn to by the^fendant's witnesses, and followed 
by the jury, were recognized by the statutes on 
this subject, which therefore precluded all other 
evidence. 

By statute 24 Geo. III. c. 47* sec. 4. itis enacted, 
** That all vessels belonging in whole, or in part, 
*' to any of his majesty's subjects, called cutters^ 
*^ luggers, shallops, or wherries, fof what built 
'^ soever J and all vessels belonging as aforesaid, of 
*^ any other description^ whose bottoms are clench 
** trorA, unless they shall be square rigged, ox fitted 
*' as sloops wiih standing bowsprits^ &c» shall be 
'' forfeited, &c.'' 



Sec. 7. " Provided always, and it is hereby 
*^ further enacted by the authority aforesaid, that 
'* nothing in this act shall extend^ &c. to any vessel 
*^ whatsoever, the owner of which shall have a 
** licence as hereafter described and directed, for 
'^ navigating the same^ from the Lord High Ad- 
'^ miral of Great Britain^ or the Commissioners of 
the Admiralty for the time being, or any per- 
son authorized by them to grant the same, for 
*^ and on account of her built, &c.'* 
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:iec» 10. ^ And be it iiirther enacted that each 
*^aiid every licence shall specify the tonnage of 
^' such ship or vessel, and describe whether she is 
^^ a CHiieTy lugger, shallop, or wherry^ or what sort 
^^ of 6ttt/l she is, and who are the owners thereof, 
^' and for what port, harbour, or creek, she is 
*' about to sail, &c. '* 

The statutes? Geo. III.c. 33. s«c. 1 . after reciting 
the above act, and the 4th section thereof, recites 
^^ And whereas it is expedient that further provision 
. ^* should be made^ in regard to such vessels as are 
^^ particularly described in the before-recited act, 
*^ and that the said recited act should be extended 
to other vessels not coming or falling under the 
descriptions of such vesselsor boats as in the said 
" before-recited act are described ; be it therefore 
^* enacted, ice. that from and after the first day of 
" June 1787» in case any cutter, lugger, shallop, 
" wherry, sloop, smack, or yawl, belonging in 
^' whole, or in part, to any of his majesty's sub- 
'* jects, shall be found within the limits of any part 
'^ of this kingdom, or within four leagues of the 
coast thereof, having a bowsprit which shall ex- 
ceed in length more than two-thirds of the length 
" of such cutter, &c, from the fore part of her 
stem^ to the aft side of the stern post aloft, 
(whether the same shall be a standing or running 
bowsprit,) every such cutter, &c. shall be for- 
" fcited, &c/' 

Sec. 4. " Provided always, and it is hereby 
" further enacted by the authority aforesaid^ that 
^^ nothing in this act shall extend, or be construed 
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" to extend, to forfeit, 6cc\ any cutter, shallop, 
" lugger, wherry, sloop^ smack, or yawl, nor any 
** vessel whatever, the owner or owners of which 
*^ shall have a licence for navigating the same 
" from the Lord High Admiral of Gh'eat Britain, 
or the Lords Commissioners of the Admiralty, 
for the time being, agreeable to the rules, regu- 
'^ lations, and conditions of the herein-before 
" recited act/* , 

They argued that these 'statutes are legislative 
declarations of the distinction between sloops and 
cutters. The words in 24 Geo. III. c. 47. sec. 4. 
'^ Cutters^ &c. f of what built soever,/* shew that 
the buili^ i. e. the shape of the hull, is not essential 
to its being cutter or not; and the words follow- 
ing,^^ And all vessels of any other description, whose 
•* bottoms are clench work** imply that the cutters, 
luggers, &c. are also clench work ; and that these 
described, with the general clause of all other 
vessels whose bottoms are clench work, are meant 
to comprehend every sort of vessels clench built, 
those described by name being the most common 
of that built. — These are all forfeited, •' unless 
*^ they shall be square rigged, or fitted as sloops with 
" standing bowsprits." This sufficiently shews the 
meaning of the legislature to be, that all vessels not 
coming within thedefinition of sloops as to theirbot- 
toms, or resembling them in their rigging, by having 
standing bowsprits, are to be forfeited. The act of 
27 Geo. Ill, relating to all vessels whose bowsprits 
*ire of a certain length, whether standing or not, 
includes sloops ; but in the former statute, where 
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^^^ ^;mtmi;ur bowsprits is an exception, sloops 

V >400|i« which is a vessel carvel bottomed^ and 
».;a a ^isiudiog bowsprit, needs no licence; for 
.i<i*«i .s uo danger of their smuggling, from their 
>4.o«iiu«:«9k— So a vessel resembling a sloop in either 
-'i* :ih)se particulars, is protected without a licence. 
It cheu this vessel had really been a sloop, as she 
s described, she would have required no licence. 

The 7th section gives an exemption only in fa- 
vour of every vessel '• the owner of which shall 
^^ have a licence as herein-after described/' The 
10th section requires, that each licence shall de- 
scribe whether she is a cutter^ lugger, shallop, or 
wherry, or what sort of built she is. If she is a 
cutter and is described as a sloop, she has not such 
a licence as is required, nor therefore such as will 
protect her. The owner, in making his representa^ 
lion of the nature of his vessel, has, in the lOth 
section, his option given him, either to describe 
her generally as a (gutter, or lugger, &c. or to 
specify particularly her construction : the owner 
in this case has chosen the former; he has given a 
false description, which therefore does not cover 
his vessel from the penalties. 

The word " built," in the 10th section, must 
either relate to the distinction between clench and 
carvel work, or to the general construction, includ-* 
ing the rigging, bowsprit, &c. This cannot refer 
to the shape of the hull, for that is no where^ in 
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either of the statu tes^ taken notice of as the de- 
scription of those slow sailing vessels, which are 
exempted from the necessity of getting licences. 

It is necessary that the description in the licence 
should agree with the truth, for otherwise custom- 
house officers would be continually led into mis- 
takes, and afterwards harassed by prosecutions. 
Besides, if the licence of a sloop will cover a cutter 
from forfeiture, the consequence would be dan- 
gerous; as a sloop might obtain a licence and 
transfer it to a cutter, and while the sloop con- 
tinued to trade securely, from her built^ without 
any licence on board, the cutter would perhaps be 
carrying on a smuggling trade with all the advan- 
tages of a licence, and without danger of forfeiting 
the security given on obtaining the licence, ac- 
cording to the 10th section (94 Geo. III.)? which 
would still continue to attach upon the sloop, for 
which it was originally given. 

They also took another objection to the licence, 
that it stated the vessel as intended to be employed 
in the eeasting trade generally, without stating to 
what ^* portf harbour^ or creek^ she is about to saily* 
according to the directions of the act. This omis- 
sion they contended avoided the licence^ which 
therefore was no security from the penalty or for- 
feiture in the act. 

If a new trial is granted, itcan be of nouse but to 
increase isxpences ; for there are at least sufficient 
grounds for the Judge to certify that there was pro- 
bable cause for seizure, and in that case only the 
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value of the ship can be recovered, without other 
damages or costs: the defendant is now ready to 
return the vessel, each party paying their costs, and 
offered to return her on the second day after she 
was brought into port ; so that the plaintiff may 
have without a new trial, all he can hope for by 
one. 



Mr. Serjeant Lawrence j and Mr. Gibbs in support 
of the rule argued, that the construction put upon 
the acts by the defendant's counsel was fallacious, 
the words in the 4th sqctiop (S4 Geo. III.) ''cut- 
'* ters, &c. unless they shall be square rigged or fitted 
'^ with standing bowsprits^** would be absurd, if a 
standing bowsprit and square rigging constituted a 
sloop ; for that would be making a forfeiture of all 
cutters, unless they shall be sloops. The words 
'' fitted as sloops withstanding bowsprits,'' do not 
mean, fitted withstanding bowsprits as sloops are 
fitted, but fitted like those sloops which have 
standing bowsprits. 



> 



In the 7th section the licence is said to be on 
account of the built^ which shews the meaning 
of the legislature. And in the 10th section, 
which requires that the licence shall describe, 
whethier she is a cutter, &c. or what sort of built 
she is, means, that the built shall be described in 
this general way ; that is to say, whether cutter^ 
lugger, &c. or any other description of built; the 
built being evidently the thing to be distinguished, 
and which the legislature supposes distinguished, 
by the word eutter, lugger j &c. or as here by the 
word sloop. 
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It would be an unnatural construction to say that 
the word built meant the riggings and the evidence to 
which the Judge at the trial gave credit, sufficiently 
proves that it is not the technical use of the word. 

■ 

The words in the act 97 Geo. III. where both 
cutters and sloops are forfeited, ^^ having bowsprits 
*' above a certain length, whether the same shall be 
** a running or standing bowsprit,'* would be un- 
necessary, if these were known and certain dis- 
tinctions between cutters and sloops ; but are useful 
and effectual words, if cutters and sloops may use 
either sort of bowsprit indifferently: and the 4th 
section of the same act supposes, that a sloop may 
have required a licence under the former act. 

It is not the owner of the vessel, but the King's 
officer, who certifies to the Admiralty the built of 
the vessel fpr obtaining a licence ; and even if he 
had made a mistake, that ought not to prejudice 
the plaintiff! It is equally advantageous to an 
owner to have his vessel described as a sloop or as a 
cutter if he has a licence, and it is equally easy to 
get one for either; therefore we cannot supposeany 
interest in the plaintiff* to have it described wrong ; 
and it is impossible that the act of any king's officer 
should forfeit to the king a fair trader under an 
act against smuggling. 

The other question, as to the destination, was 
properly laid aside at the trial, as having nothing 
in it; for if the licence had mentioned each port at 
which a vessel may call. in the coasting trade^ that 
would certainly be good : and where this licence 
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says generally^ *' to be employ edin the cocuting trade *^ 
it m^ans td includeall the ports in England ; which 
is the same thing as if it specified evemone. This 
is the general mbde of granting licences to coasters ; 
and if bad, half the coasting vessels are liable to be 
forfeited; and all requiring licences must leave 
that trade, as it is impossible to apply for a licence 
every time they run fronr one creek to the next. 

Eyiie, Chief Baron. — Theprincipal difficulty in 
this case arises from the equivocalexpressionsin the 
act of parliament 94 Geo All. The 4th clause seems 
to favour the construction put by the defendant's 
counsel ; but that construction seems, at first to be 
negatived'by the word huilt^ used in the lOthclause. 
—Upon consideration, we are all of opinion that 
Ihat word is there intended to be used as synony- 
mous with description, find not to imply that the 
body is the distinguishing part. If the word ^' de^ 
^* scfiption" had been used, it would have cleared 
all difficulties, but as it stands, we do not think it 
sufficiently plain to contradict the parole evidence 
to which the Judge gave credit. 

As to the other objection, to the uncertainty of 
her desti nation in the licence, that has more weight. 
The words, " what port, harbour, or creek^^ are 
very express ; and although the argument used by 
the plaintiff^s eounsel is true, that if vessels re- 
quiring a licence must have a fresh one for every 
trip in the coasting trade, it would effectually pre- 
vent them from engaging in it, yet it does not fol- 
low that that was not the intent of the legislature; 
for the requiring licences at all, shews a jealousy 
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of allowing the vessels which are fit for smuggling 
to be hovering about the coast, and the licensing 
theni for a voyage seems rather intended not to de- 
prive them of advantages on any particular emer- 
gency, than to allow them the benefit of a general 
coasting trade. 

This however, is a thing of very great importance, 
as it is the general mode of granting licences in the 
trade; andamultitudeof vessels would fall within 
the penalty if we were to decide for the defendant. 
It is proper, on this ground also, that there be a 
new trial, that the case may be put upon record, 
and receive the most solemn decision it is ca- 
pable of. 

As to the objection, that it would only be to in- 
crease the costs of both, as there is a probable cause 
of seizure, that is not true. The certificate to be 
granted by the Judge, is only in cases where a well- 
meaning officer has Been led to make a seizure, by 
a probable cause of suspicion, in which he after- 
wards finds himself mistaken: but the defendant 
seized on other grounds, where he had not even a 
probable cause for suspicion ; he fell on the present 
ground of defence afterwards, as a pretext for re- 
taining the seizure, and was so conscious he was 
wrong, that he offered to let her go upon getting 
a release; that is, if the plaintiff* would give up 
his right to redress, for the injury he had sus- 
tained. — He stands on the strict letter, and is not 
entitled to any favour. 



>: 



The rule was made absolute. 
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ir^«^.kr r« Gordon and Ux* 



»4> . .^*^ otune on upon exceptions to the De^ 
'^ ^*^ liemeinbrancer's report, upon its be- 

>«<jwt>U to him to enquire whether the de- 
:.^a..%s. could make a good conveyance to the 

♦ he defendant ^nit was one of the seven children 
'« utiMiU Brown deceased, who, upon his death, 
cwjjmihJ certain estates to his wife, in trust to sell^ 
.i»ia attcr payment of debts^ to invest the surplus in 
,v>^>'niiuent securities for the maintenance of his 
.'lutdreu while minors, and to divide the residue 
lUKMig them ^^ in such manner as they should 
*• Ui^t^rve." The premises in question were not 
%sAk\ uncording to the trust, but leased by the widow 
ii> X\w pUintiffi who laid out considerable sums 
III iuiprovint; them. Being afterwards threatened by 
lh<i defendants to be turned out^ and finding his 
lill<id(?fective, became to an agreement with them, 
by which, after reciting the title of the defendants 
iindiir the will, they, for 320/. agreed to convey to 
\\w plaintiflT all the present interest of the wifein the 
iiionny to arise from the sale of the premises ; and 
lliHl. ifthe Hliare should not amount toa full seventh 
of t\\(: n^Hiduum, they should make it up. The 
di^ftiiidaiit sued at law for the 3901. The present 
hill wup« brought to have an injunction against pro- 
mtdirig at law, till the conveyances were made 
out to the plaintiflT; and it was accordingly referred 
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to the, Deputy Remembrancer, to see whether the 
defendants could make a good trtle : he reported, 
that they could not, without the mother's joining 
in the conveyance. Exceptions being taken to 
this report ; 

Burton and Stanley ^ior the defendants, insisted, 
that the matter referred was not whether the de- 
fendant could make out a good title to the premises 
or freehold, but to the wife's interest in the money 
to arise from the sale ; and this is a real vested in- 
terest, for the widow has the power of unequal di- * 
vision, but not of leaving any child unprovided 
for. The plaintiff made the agreement with his 
eyes open, and it recites the whole interest of the 
wife. — They cited 2 Eq. Ca. Ahr. />. 21. ca. 19. 
S P. Wms. 182, 187. S. C. and I Vezey, 409, to 
shew that Courts of Equity will interfere to decree 
execution of agreements entered into bon& fide for 
the purchase of possibilities even more remote than 
the present. 

Richards^nA Jones, on the other side^ contended, 
that this was such a bargain as could not be ex- 
ecuted without the mother's conveyance, as other- 
wise the defendant had no certain interest to con- 
vey ; it depending entirely upon her, what part, 
or whether any, would come to Mrs. Gordon; and 
as the dehti were to be first paid, it was a chance 
whether there would be any surplus to divide; and 
as the defendant has sued at law for the 320/. which 
he must recover, the agreement being under seal, 
this Court should interfere, on the same grounds 
as would have led them to refuse putting it in 

D 2 
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execution, if the defendant had prayed specific 
performance. General policy is very much against 
such bargains, asthemother will of course appoint 
nothing to Mrs. Gordon, when it is not for her 
own benefit. 

Eyre, Chief Baron. — Thesame reasons which in- 
duce a Court of Equity not to decree specific per- 
formance, will not always lead them to avoid a 
contract executed, or stop proceedings at law upon 
it : but this contract is of a nature to be enforced 
♦ in any shape ; for the possibility may be assigned, 
and there is no appearance of fraud : besides, if the 
share appointed by the mother is deficient, the de- 
fendant is to make it up to a full seventh ; which 
makes it nearly a certainty. The exceptions must 
be allowed ; but without costs, as these bargains 
are not to be encouraged ; and the case referred 
back to the Deputy Remembrancer, to say, what 
sort of conveyance should be given. 



mhMay. Willis v. Daniel. 



onaninjunc- fTiHE plaintiff, having obtained an injunction 

tion obtained, -M. '^-.u j* ^i ^i*-. 

the Court will against the proceedings at law, was taken into 

"h«party"oot custody ou a Capias ad Satisfaciendum^ before no- 

takeni^'^i^' ai ^^^^ givcu to the othcr party of the injunction 

process. "^ having been allowed : it was now moved, by 

wherlT^arty JUwis, that hc might bc discharged out ol^iwis- 

is taken after 



EASTER TERM, 32 GEORGE lU. 37 

tody, and the case compared to a writ of error, ^® ^^^ obtained 
which relates back to the time of its being allowed, kut bcfoie n '- 
although the party may be taken in execution be- tlie^iTtain V ' 
fore the other had notice; and although there is f,"^tont^^'I,^^ 
no contempt in taking the plaintiff, there is, in de- 
taining him after notice. 

By the Court. — Equity cannot interfere to avoid 
process at law legally issued, as a writ of error 
does : we can only act upon the defendant per- 
sonally, to punish him for contempt of the Court, 
if you can bring it to a case of that kind. 



S( 



BULKELKY V. DuNBAR and Others. Samedny, 



THE bill Stated, that one Valentine, the agent ip An agent, 
, charged with 

iowrfon for theplaintiffs (merchan ts at JLe/ifo/M), pergonal f.aud, 

having received bills from them, to be by him in- claiming in-' ' 
dorsed on their account as required, was, by me- InVwertJgfuiiy. 
naces, compelled to indorse them to the defendants 
for a debt of his own. The bill prayed a discovery 
of these matters, and that the notes might be de- 
livered up. The defendant, Dunbar, in his an- 
swer said, that he had only acted as agent for the de- 
fendant Duffy and disclaimed having any thing in 
the notes; and therefore insisted on being struck 
out as a party; and only examined as a witness. 
E^ceptipns to this answer were^ taken, and allowed. 
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By the Court. — When an agent commits a fraud, 
he is answerable, as principal, to the person in- 
jured, who is not to be sent round to seek the 
party benefited by the fraud. If the money or 
notes had been received bond fide by the agents 
and he had paid it over before action brought, 
that would have been a good defence; but here 
there is a direct charge of fraud, which must be 
answered. And this is not such a criminal charge 
as will scro^n him from the discovery sought. 



Same thy, Tye v. Saunders and Others. 



In an action ffiHE defendants had judgment, as in case of a 

agaiust revena JL u o ' 

officers, they noHsuit ; aud, as officers of excise, had treble 

and the plaintiff costs taxed. The plaintiff, having brought a writ 
^"eVutbn for ^^ crror which was non-prossed, was taken in execu- 
'^ll'ie^^^oP *^^" ^^^ ^^^^^ ^^ ^^^ whole. Afterwards the plain- 
J?^ f ?i".''^°* tiff obtained an order in this Court for a stay of 

the treble costs , •^ 

weredisaiiow- procecdiugs till taxation should be reviewed, 
single costs not Upon a review of taxation, it appeared to be a 
waTdisciwrg^j cause wherc only single costs were given, and they 
wdrtakln'on ^^^® accordingly reduced, and the plaintiff dis- 
aCa.sa. for the charged out of custodv, the counsel for the de- 

F»ngle costs: ° . J^ 

this was held fendant waiving the affirmance in error. Theplain- 

regular 

tiff refusing to pay the single costs, £l Capias ad 
iS^a/2.^ac2Vnfi?tii}iisBued,andhewas taken in execution, 
which the Court held regular, though it was con- 
tended that he had already been in custody for the 
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same duty^ and having been discharged, could not 
again be taken. 

Burton and Steele for the plaintiff: Partridge 
and P ember Ion for the defendants. 

By the Cowr/. — After the granting the order to 
review taxation and stay proceedings, the effect of 
the former Capias was suspended; and as the single 
costs were not then taxed, there was no groundfor 
detaining him then ; but if the single costs had been 
taxed before his discharge^ he should have been 
detained till paying them ; and then a discharge 
would have prevented his being again taken. 



The Attorney General v. The Cast-Plate someday. 

Glass Company. 

ON this information a verdict was found against Tbes^dro.Tii. 
c 98 8 5 by 

the defendants, who now moved to set it aside the word *9tt«r<', 
and obtain a new trial, on the ground of misdirec- I|Jf^^^J\*j"fi^^^^^^^ 
tion of the Judge. °"*y- 

No evidence of 

The case turned upon the interpretation of the m^a^ngoMhe 
statute 87 Geo. III. c. 28* whereby it is enacted, ^Vca.l'be 

admitted to ex- 
plain the 8ta- 

Section 5. " That in lieu of the duty of excise, lute. 
" now chargeable and payable for or in respectofany 
^^ materials^ or metal^ or other preparations made 
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it 



cc 



use of in Great Britain^ in the making of cast- 
plate glass, there shall be paid to his majesty, 

" his heirs and successors, at and after the rate of 
one pound one shilling and five pence halfpenny 
per hundred weight for all cast plate glass which 

" shall be made in Great Britain^ and which shall 
be ^ywar^rf into plates of a superficies not less 
than 1485 inches, and of a thickness according 

" to their superficies as hereinafter mentioned and 

*' described." 

Section 7. " And be it further enacted by the 
authority aforesaid, that all and every maker and 
makers of cast-plate glass shall, before he, she, 
or they shall begin to draw any cast-plate glass 
out of his, her, or their annealing arch, give 
to the officer of excise, under whose survey such 
maker or makers shall then be, six hours notice, 
in writing, within the limits of the chief office 
of excise in London^ and twelve hours notice, in 
writing, in other places of Great Britain^ of his, 
her, or their intention to draw any cast-plate 
glass out of his, her, or their annealing arch; 
" and such officer shall attend to see such cast- 
" plate glass drawn out of the annealing arch; and 
" such maker or makers shall immediately, on any 
" such cast-plate glass being so drawn out of the 
" annealing arch in the presence of such officer, 
" proceed to square all such cast-plate glass; and 
" such cast-plate glass, immediately on the same 
" jbeing so squared, shall, together with the cullett 
" arising from the squaring thereof, be weighed 
*' in the presence of such officer." 



it 
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Section 10. " And be it further enacted by the 
authority aforesaid, that all and every maker or 
makers of cast-plate glass, shall break into small 
pieces, to the satisfaction of the officer of excise 
under whose survey such maker or makers shall 
*' be, immediately upon being requested so to do 
" by such officer, all cast-plate and all cullett 
*• which shall not be squared into ptates, accord- 
" ing to the directions of this act, so as to render 
*' such glass and cullett unfit for any purpose but 
" that of remelting; and if any such maker or 
" makers shall neglect or refuse so to do, he, she, 
" or they shall, for each and every such offence, 
** forfeit the sum of fifty pounds," 

The five plates in question were made by the de- 
fendants, with oval tops, and as this was the shape 
in which they were intended for sale, they refused 
to square them, as the officer desired, by making 
them rectangular; and accordingly this informa* 
tion was filed against them, for the penalties in the ^ 
tenth section. 

The Attorney General^ at the trial, produced 
books explaining the process and^ terms of art in 
the manufacture; and the defendants offered evi- 
dence to prove, that the technical meaning of the 
word squaring g}2LSS^ is the cutting it into the shape 
in which it is intended for the m^ket, whatever 
that shape may be; and on this evidence be- 
ing refused, and a verdict directed and found 
against the defendants, the present motion was 
made for a new trial. 
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Mr. Solicitor General and Mr, Newnham^ for the 
crown, admitted, that the word square was not to 
be taken in thestrictmatbeofiatical sense, but in the 
common acceptation of it, which includes all rec^- 
angular figures. This statute was introduced to 
favour the cast^plate glass manufacture of this 
country, so however as not to destroy the blown- 
plate glass manufacture, which pays a higher duty 
to government, and is employed ^' principally in 
glasses of smaller size than those allowed by the 
section of the above statute, by the other manufac- 
ture^ and in plates of other shapes than rectangular. 
The legislature, in giving other advantages to the 
cast-plate glass manufactures, has reserved to the 
blown these branches of the trade, by confining 
the others to large rectangular plates; for if both 
came into the market with the same commodity, 
that which pays the highest duty must be resigned 
by the contest; accordingly, the legislature has 
shewn great care (section 10.) that all the pieces 
cut off in squaring, or not squared in the proper 
manner, shall be broken, to prevent their being 
sold in other sizes and shapes than those allowed; 
but this would be defeated, if they may be taxed 
in irregular forms, and sold in other shapes after-* 
wards. 

Rous, on the other side, stated, that by the su- 
perior waste in this species of the manufacture, it 
was in fact as highly taxed as the blown, and more 
expensive; and it was because it was found that 
this could not possibly be carried on when taxed in 
the manner the blown is, i. e. on the materials, 
that this act passed in their favour; and throughout 
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the whole iict the intention is to make them payfor 

the whole weight sold and no more; whichisquite 

unconnected with any particular shape. It is true, 

it is intended to give them no advantage against 

the blown-plate manufacture; but they can never 

interfere, as the cast-plates, of whatever shapes, 

are confined to sizes which the blown cannot come 

up to; and there is no danger of their splitting the 

plates after measurement by the officer, as they 

lose so much more by diminishing their size, than 

they can gain; a plate cut in two, not being one- 

eiglith the value it had before. Then we cannot 

suppose that the legislature ever meant to stop a 

lucrative branch of manufacture without benefiting 

any other, or the revenue. 

K however this is not sufficiently evident as the 
meaning of the statute, at least evidence should 
have been admitted, to shew the technical use of 
the word square. The legislature, speaking of any 
trade, speaks in the language of that trade, and that 
Can only be found out from those who understatid 
it. This seems to have been admitted, when books 
treating of the trade were produced to shew the 
process, and to explain the terms of art: al- 
though at the time those books were written, and 
the term square first used in the trade, the fashion 
was to have all plates in squares; yet when the 
fashion has altered, though the term remains the 
same, that cannot bind us to continue the old 
fashion. As the strict sense of the word square is 
not contended for, no other standard can be fixed 
upon but that of the trade, which is only to be 
discovered by evidence. 
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Eyre, Chief Baron. — In explaining an act of 
parliament, it is impossible to contend^ that evi- 
dence should be admitted; for that would be to 
make it a question of fact, in place of a question of 
law. The judge is to direct the jury as to the 
K point of law, and in doing so, must form his judg- 

ment of the meaning of the legislature in the same 
manner as if it had come before him by dfemurrer, 
where no evidence could be admitted. Yet on 
demurrer, a Judge may well inform himself from 
dictionaries or book^ on the particular subject con- 
cerning the meaning of any word. If he does so at 
Nisi Prius^ and shews them to the j ury, they are not 
to be considered as evidence^ but only as the 
grounds on which the Judge has formed his opi- 
nion, as if he were to cite any authorities for the 
point of law he lays down. 

1 have no doubt in saying, that the legislature 
used the word /'square/' not in the strict, but in 
the common acceptation, confining it to rectangu- 
lar, but nor to equilateral figures. Had they said, 
that the plates should be measured by square inches^ 
the interpretation put upon the statute by the de- 
fendants would have been just ; for any shape may 
in measurement be reduced to square inches ; but 
they have said that it shall he squared, which cannot 
be applied to oval or irregular figures. Whether 
. it would have been more beneficial to have allowed 
the manufacturer to have used all shapes, is not a 
question for a Court of Law. 

The o.ther j^aron^ being of the same opinion, the 
rule was discharged 
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Aylett v. Bennett. Same day. 

npHis was a bill for an injunction against prO'* where the 

ceeding at law on a bond ; stating it to have Ltil^a^'pro"' 
been given upon an agreement on the plaintifTs^j^^I,^ j""'® 
marriage, by which 2001. was to be secured to the ^^amp. the 

^ \ - Court directed a 

plaintiff, by a promissory note from the defendant proper note to 
at two years date. The note was given, but with- formaWe to the 
out a proper stamp. The plaintiff prayed that he Jw wnTh"J par. 
might have a valid note of the same import made ^^tk^lnt^wM 
to him before execution should be had on the p«"n»tt«i to 

take out execu- 
bond* tion on a bond 

. , for which this 

/ note was part of 

The answer admitted the other facts, but said uon!°"''^''"" 
that the agreement was not to pay the 9001. in all 
events, as mentioned in the void note, but to settle 
it on the marriage in two years, if they should then 
,be in want of it.-— The cause came to a hearing on 
this answer. 



Partridge, for the plaintiff, now contended that 
he was entitled to have his part of the agreement 
legally secured to him, before paying the bond, 
and that the void note was at least evidence of the 
intent of the parties to make the defendant abso- 
lutely liable for the money: and this is substantially 
admitted by the answer ; for a promise to pay if 
the plaintiff shall want it, is in fact a promise to 
pay on demand. 

Graham and Johnson, for the defendant. In this 
stage the answer must be taken for true. The pre- 
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sent demand is either on the ground of having an 
unstaonped note, and therefore being entitled to a 
valid one, or it is on the fact of the agreement. 
The former ground is untenable, for that would be 
making a Court of Equity enforce payment of a 
note void by the statute. Neither can it be evi- 
dence of a valid agreement, for that would be 
doing the same thing by another name, and en- 
couraging parties toseekpaymentin equity^ instead 
of paying the penalty or having their notes stampt. 
If the plaintiff claims under the agreement, as 
stated in the answer^ that we are ready to perform; 
but it will materially vary from the former note, 
being to be settled on the marriage, and that only 
in case they shall want it. 

The Court held clearly, thiat an agreement to 
pay, if the plaintiff shall want it, is in substance an 
absolute undertaking; but that he was only entitled 
to have a security according to the agreement ad- 
mitted, to be settled on the husband and wife,^ 
which materially varies from the note given. 

The plaintiff not choosing to have it settled, the 
bill was dismissed. 
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GossLEY v. Barlow. mhM!\ 

HE new trial having been granted in this cause, There is no rule 

o o ' against giving^ 

costs were given to the defendant on Morris's costs on a new 

. , , trial beiug 

suggestion, that that was the practice of the Courts granted, ai- 

• 1 o J 1 ^ 1 • • ^1 though the ver- 

in similar cases, borne doubts having arisen, the diet was against 
Lord Chief Baron thife day informed the Counsel, J^e Judte^^ 
that he had talked with the two Chief Justices upon 
the point, and they agreed, that there is no general 
rule or practice against giving costs on new trials, 
because of the opinion of the Judge being different 
from that of the Jury, in cases where it was the 
provinceof the Jury to determine; espjecially where 
there is evidence on both sides : but the Barons 
having inclined to the opinion of the Jury, leaves 
no doubt of the propriety of the order in the pre- 
sent case. 



Vincent v. Brady. Samday. 

nnHis was an action of debt on the recognizance wherearecog- 
^ of bail entered into by the defendant for one in c. b. uput 
Nicholas Brady ^m an action in the Court oWommon the plaintiff 
Pleas^ in which judgment was obtained by the "y"^^^^*^* 
plaintiff. A Capias ad Satisfaciendum issued, and ''^'j^^ ^^ *«»*^ 

rut-./v^i nothavebadbf 

was returned non est inventus. The plaintiff, on the themies of 

C. B« 

second day after this return, put the recognizance 
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in suit in this Courts by serving the defendant with 
process. 

On this ground, the defendant had obtained a 
rule to shew cause why the proceedings should 
not be stayed, on an affidavit that by the rules of 
the Court of Common Pleas, process cannot issue 
on the recognizance of bail, till the quarto die post 
of the return of the Capias ; whereas in this Court 
it may issue immediately. The defendant sur- 
rendered his principal on the first day of this 
term ; the process against him having been return- 
able last term. — But if the plaintiff had waited 
till the quarto die post of the return of the Capias^ 
according to the rules of the Court of Common 
Pleas, the process could not have been made re- 
turnable till this term ; and so the defendant 
would have been in time. 

Laws shewed cause against the rule. In strict- 
ness of law, the bail are fixed on the return of the 
Capias ad Satisfaciendum^ and the subsequent time 
t for surrendering is only an indulgence of the 

Courts, and differs in each ; neither Court being 
at all bound by the rules of the others. — But in 
either way of computing the time, the defendant is 
too late ; if four days are given after the return of 
the process, in place of the four that in the other 
Court would have been required before it issued, 
still the defendant is too Jate ; and a render in the 
right time is necessary, in order to obtain the in- 
dulgence of the Court; and if prevented by the 
death of the principal, it cannot be cured. JiVe- 
wood v. Popplewell^ 2 Wils. 65. Parry v. Berry, 
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S Ld. Raym. 1452. — Besides they have appeared, 
which cures all errors in process. 

Rous and Marryatt for the plaintiff. — The rules 
of Court are the law of the land as to those points: 
— We are entitled to the same advantages which we 
should have had, if the rule of Court had been 
strictly observed. 

Eyre, Chief Baron. — The meaning of a recog- 
nizance in the Court of Common Pleas is, that the 
principal shall be rendered within Xhequarto die post / 
of the return of process issued after the appearance 
day of the Capias ad Satisfaciendum. If this had 
appeared on the face of the recognizance, this ques- 
tion ^ould not have been made; and as this recog- 
nizance refers to the suit there, it must be construed 
according to its meaning in the Court in which it 
was taken. — If we acted otherwise, it would be an 
encouragement to all unfair practisers to come into 
this Court, in similar cases, in order to escape 
from the rules of the other Courts. 

Thomson, Baron. — The proper practice is to 
proceed on a recognizance in the Court having 
the original suit, as it must be best acquainted 
with its ow^ rules; but if other Courts take 
cognizance of the suit, they are at least bound to 
proceed according to the rules of the Court from ' 
which it arises. 



/ 
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Same day* 



Rex v. Coeum. 



)« 
i 



In a gait by the 
crown upoB a 
bond under the 
post-horse act, 
the Court can- 
not give costs 
ftgainst the 
crown, althouerh 
the farmer of 
the duties is the 
teaJ party. 



rilHis was a suit in the name of the crown, on a 
bond given for the duty on post-horses ; verdict 
for the defendant ; who thereupon moved for costs, 
upon affidavit^ that the suit was in truth instituted 
on behalf of the farmer of the tax, and not of the 
crown itself: but this the Court refused; for by the 
act the suit is in the name of the king himself, 
whom we cannot make to pay costs ; and this is 
very different from the cases of informations by the 
Coroner or Attorney General at the relation of an 
individual. 



Monday, Preston V. Strutton Bud Othcrs Exccutors of 

21st iM^y. C»-,»,»«,»,^^, 

OTRUTTON. 



Where a ba- 
lance of ac- 
counts is taken, 
and a note 
given as the 
balance, that 
must be paid ; 
althoufh there 
are sabsequent 
accounts upon 
which the - 
payee may 
eventually be 
found 10 arrear. 



^H£ bill Stated, that the plaintiff and the testator 
of the defendants, being partners in trade, the 
testator, by misrepresentation, had obtained a prd- 
missory note from the plaintiff, whi6h the defend- 
ants had since put in suit, and recovered judgment 
upon at law, although the partnership concern be- 
ing still carried on, there was a balance in plain- 
tiff's favour on the whole account ; and thercfof* 
he pmyed an injunction. 
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The answer denied the unfair obtaining of the . 
note, and said, that it had been given on a balance 
of accounts between the partners, and that, from 
their having that note in their possession, they were 
induced to believe that the balance was in their 
favour: but this they would not take upon them- 
selves positively to say. 

It was insisted by Onslow^ for the plaintiff, that 
as the defendants did not pretend to say for certain, 
that there was, upon the whole, a balance in their 
favour, the Court should interfere to prevent the 
defendants being paid this note till the account 
should be settled ; for it may then appear that in 
fact they are more indebted to the plaintiff, 

Richards for the defendant. 

By the Court, — When the. account is once li- 
quidated, and the note in question given as the 
balance, that must be paid, unless a second ac- 
count had been taken, and the balance found the 
other way ; for if it were allowed to run on towards 
the account, that would defeat the intention of 
balancing it. 
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liS^>^^-vta 



SITTINGS AFTER EASTER TERM, 

S4tb May, 



The Attorney General v. Le Merchant 

and Others. 

An ioformaiion, A FTER a vcrdict fot the cfown, Rous moved in 
l^oHhestflnd' arrcst of judgment, on the ground that the in- 
belVwithinfour formation wrs uncertain and insufficient; it stated, 
leagues of the ^y^^^ ^-jj^ officcr sclzcd the vesscl within four leas^ues 

coast, having on ^ r ^ 

hoard geneva of the coast^ having on board geneva and currants 
iiabie to forfeit- Uahlc to forfeiture on being imported into the ports 

ure on being im- /» , ? • i • t 

ported into this of thzs kingdom. 

kingdom, is bad 

for uncertainty, _^ ^ ^ ' 

the gencTa and The Attomcy and Solicitor General^ Newnham and 

currants net be- _ .it . i i r*^. .« . 

ing permit ted to Lci/cester, shewcd cause against the rule. This in- 

iVsiwrthi^rlafn formation is on the statute 24 Geo. III. c.47. »* I. 

whkh^'lhT^^^^^^ whereby any vessel found at anchor, or hovering 

flight toiiave wiihiu four leagues of the coast, having on board 

any goods liable to forfeiture on being imported, 

shall, as well as the goods, be forfeited; and since 

the passing that statute, this ha^ been the constant 

mode of their laying the information. — All that is 

necessary, is to shew probable cause of seizure, and 

this throws the onusprobandi upon the claimant, to 

shew that he was not within theforfeiture ( 12 Geo. 1 . 

c. 28. s. 8.j; so in the case of prohibited goods. 



/ 
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the general statement in the information is, that 
the defendant landed such and such goods^ then 
beiqg prohibited to be imported, according to the 
force of the statute, without statii\g how the sta- 
tute attached upon the goods. 

Here the saying, that if imported they would be 
liable to forfeiture by force of the^tatutes, is suffi- 
ciently explicit, for there is only one cause of for- 
feiture attaching upon each of the species of goods 
seized upon importation^ to wit, on the geneva, by 
5 Geo. III. c. 43. s. 97* for importation in vessels 
under 100 tons; and on the currants, by 13 & 14 
Ch. II. c. 11. s. 23. for being imported from Ger- 
many or the Netherlands; and as the defendants are 
bound to know the laws, and these are the only 
causes for which the respective articles can be liable 
to forfeiture on importation, therefore stating, in 
the information^ that they are so Hable by tlie 
statute, is a sufficient specification of this as the 
only cause for which the statute can attach upon 
each.— And aceordingly it was determined \nJp€nn*s 
Ca*^, Cro. Car. 314, that where a fishmonger watin- 
dicted generally for engrossing fish, this was suffici- 
ent after verdict, although, to bring him within the 
statute, it was necessary that he should have sold 
again at unreasonable prices, for the verdict of 
guilty is a finding that he did not sell at a reason- 
able price; and the same principle prevailed in the 
case of Rex v. Thompson^ 2 Term Rep. 18. 

But at any rate this is an objection that is cured 
by verdict, for where the offence is not sufficiently- 
set forth in a declaration, it must be taken advao- 
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tage of by demurrer^ and not in arrest of judgment ; 
and all the statutes of Jeofails axe by 4 Ann* c. 16. 
s, 94. extended to suits like the present, 

Rous and Plomer on the other side. — The gene- 
ral rule in all cases is, that the plaintiff must state 
his case, so far as is necessary to shew to the Court 
that, if proved, it will entitle him to judgment. 
The being liable to forfeiture; on importation is not 
a fact, but a conclusion of law from facts, and the 
party is entitled to have the case fairly stated, so 
that when it is proved, he may have the opinion 
of the Court upon the law» and the benefit of a writ 
of error afterwards ; but if this principle prevails, 
it will be sufficient, in all criminal prosecutions, 
to state that the prisoner or defendant has acted 
contrary to law, and leave the species of offence 
to be proved at the trial. 

To keep an inn is not indictable unless bad com- 
pany meet there ; but it never was thought of to 
indict for keeping an inn, and giye in evidence the 
bad company in order to make it rndictable^ Penn's 
case does in some degree state the offence, and yet 
that case has often since been* denied to be law.— - 
A verdict cures where the offence is imperfectly 
set forth ; not where it is wholly omitted^ as here* 

The act of 34 Geo. III. puts all ships in thesitua- 
tion of the present, on the same footing as if the 
articles had been imported. There is no instance 
of an information stating merely that the defendant 
imported goods liable to forfeiture ; but it is always 
stated why tfaey are so liable.—- So this act referring 
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to those, ^nd to the causes of forfeiture In those 
other acts, the penalty must be taken advantage 
of in the same ms^nner ; more especially as in the 
present case there are other special causey of seiz- 
ing geneva mentioned in the same claqse, to which 
the information should be rather taken to refer, to 
wit, fpr being in too small casks. 

The si^se of the vessel is one of the causes of 
forfeiture, and as to that the onus prebandi i^ 
upon the crown ; those things only being throwq 
upon the claimant by 13 Geo. 1. which it would 
be difficult bx the crown to prove, and easy foi 
the defendant ^-^Thien as to that the evidence 13 
a surprize upon usj as we had no notice by the 
information that such evidence would be pro- 
duced: aip4 M to the country from which Ilia 
currants were shipped, the onus is thrown upoA 
the defendant, to prove them not Dutch or 
German, only when called upon so to do by an 
allegation on the part of the crown in the infor- 
mation^ that they are Dutch or German ; but we 
are not bound to prove ourselves innocent when 
not accused. 

The precedents are in general as stated, because 
mostof themare upon goods prohibited, and there- 
fore the naming them in that case is a sufficient 
specification of the cause of forfeiture ; but as the 
nature of the goods in that case, so a collateral 
circumstance in this, are the causes of forfeiture; 
and must be equally expressed. — They then read 
many informations on currants, &c. stating the 
cause of forfeiture expressly. 
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By the Court. — To be sure, this information is 
contrary to principle. The goods, if properly im- 
ported, would be liable to no forfeiture ; then the 
manner of importation is the only thing which 
could have made it an offence ; but that is not 
stated. — In all cases where there is a general pro- 
hibition, this general statement is sufficient; but 
where the prohibition is suh modo only, there the 
circumstances miDst be shewn : unless perhaps it 
would occasion infinite prolixity ; so in all cases 
for nonpayment of duties, the special ground is 
stated. — If however there could be shewn a string 
of precedents the other way, we should be bound 
T>y them ; but it appears otherwise. 

P The rule was made, absolute ; with leave to Mn 

Attorney General to mention the case again, if he 
found it supported by precedents. 
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On the 15th day of June^ in this Term, the Lord 
Chancellor, Lord Thurlow^ resigned the Grea^ 
Seal, which was on the same day given in Com^ 
mission to the Lord Chief Baron Etfre, Mr. 
Justice Ashhurstf and Mr, Justice Wilson. 



The Lord Chief Baron Et/re sat in the Court of 
Exchequer on Thursday/ in every week during 
this and the following Terms while the Great 
Seal continued in commission. 



Latimer v. Clare. 

Monday, ^By the Court — The general rule is, 
18 June, V that where the report of the Deipiity 
' 1792. ^ Remembrancer may be excepted to; 
^ it requires confirmation ; but the case of trus- 
tees approved of by him as an exception; there 
the report is good unless excepted to. ' 
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t^fficieiit« 



Thunday, Campbell V. Fr£NCH and Others. 

33d June. 

Where* Jisco-HnHis was a suit agaiDst the holder of bills of ex- 
of7cI^wpf^^^^ change and his agents, for discovery of the 
ence. If the , corrcspondence relative thereto, in order to fix him 

defendants set ^ i • /• 

forth •4r*rac/*«/ with iachcs in not giving immediate notice of non- 

letters, and / - ^ • • ^- • ^ j 

swear that those acceptance % and for an injunction against procieea- 
Pt?ofThe^ ing at law against the plaintiff.— The defendants 
"^"^^SITttub^' P^^ ^^ their answers, setting forth extracts from 
ject, this is letteito ; some of which referred to other letters not 
4NPt forth by either ; and others were mentioned by 
one defendant as received from the other, which 

tti9 latter took no noticeof.— *Eiphdefendant swore 

■ - ' . -*■ 

'"fhiit he had set out all the parts of letters in his 
fK>9ses8ion relating to that business. 

- Mr. Solicitor General, Mansfield, Piggoti, and 
Steele, shewed cause why the injunction should 
not be dissolved ; nnsisting that they had not ob- 
tained the discovery sought, unless the letters 
themselves 'were produced.— The production of 
the ItttiBrs themselves is not sworn to be preju- 
dicial from anff discovery of the other matters 
therein; but even if it were, as it is their own 
a«t to mix this with other business, they must 
abide by the conseqrfbnce. The accounts of the 
correspondence not tallying, at least gives proper 
fopfl to suspect concealment and fraud ; and even 
if jbbpi^te yet a party should not be allowed to 
garbt^ and mutilate evidence ^t pleasure, for what 
jma^ 8MI9 iivumportant to him may ^eem otherwise 
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Partridge^ for the defendants. 

By the Court. — The defendants swear to have 
produced extracts of every thing relating to those 
bills; the other parts of the letters are not relating 
to them; they have sworn at their peril, but very 
fully; and we cannot order a production of the 
other correspondence, as we have no inquisitorial 
authority to investigate all theother transactions of 
these merchant^.— So when a party refers to ex- 
tracts from books of accounts, those parts which 
be states to be immaterial are left sealed up. 



3= 



Pope v. Bish. s'TthJiin.. 



THIS bill was for an account ; setting forth an wher«th«bm 
^ charged an 

award, and charging that it was obtained cor- award to bav« 

, , • r» • 1 . ^ ^» be«n obtained 

ruptly, and specitying the corrupt transaction. — corruptly, the 
The defendant pleaded the award, denying cor- fhrata?d°fn7 
ruption and all the particular instances specially |Jp^i^"/^J®^ 
by way of averment; and also put in as answer <>* ^"^""^^ « bad, 

^ . 1 • . \ ... asnotbrneing 

' to the same points as the special averments in the the cause to oo« 

1 point ; and an 

piea. answer to the 

same charges 
over-rules the 

An objection was taken hy the Lord Chief Baron^ p'**- 
that the answer over-ruled the plea^ 

Burton and Johnson^ in support of the plea.-—' 
It is neceesary that the plea should be a complete 
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bar, and also that it should be supported by an 
answer denying the special charge of corruption ; 
but if these averments in the plea are not necessary, 
they are to be rejected as surplusage. — The award 
is the material part of the plea ; that is not in the 
answer; the averments in the plea and the answer 
are both only to support that plea; and, if not ne- 
cessary, at least cannot over- rule one another; but 
we insist they are both necessary. Vide the cases 
cited in Mtford, 216, note (f); 2 Atk. 396, 501. 

By the Court. — The meaning of a plea is to let 
the party stand upon a single point, which bars the 
whole demand^ without going into an answer as to 
the rest of the bill ; butthisintent would be totally 
defeated if the plea were allowed to contain aver- 
ments denying the whole charges of the bill, 
tending to impeach the award. 



The Court gave leave to amend the plea, by 
striking out the special averments, and let the re- 
mainder stand with the answer. 
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SITTINGS AFTER TRINITY TERM, 
SERJEANT'S INN HALL. 



Smith and Others v. Brocklesby, Tuhjf2* 



] 1 th June* 

rpHERE being accounts between the plaintifFs and ^t^'fo^^^^j"'^ 
the defendant, a'nd an action at law brought and at law due 

* ./%iii t from the oppo- 

by the defendant m equity for the balance; the site parties, the 
plaintifFs filed a bill for a discovery in this Court, serjffThc^ 
which they obtained, and of course became liable *ho^iD^**uiJ 
to pay costs. — They had a iud&:ment at law after- l^thcsoUcitor 

/. ,./• til /. , in equity claims 

wards m their favour, and they therefore became his Uen or tbe 
entitled to costs there. The defendant becoming * 
bankrupt it was moved by ^ the Solicitor General, 
that the costs at law might be setoff against those 
in equity; and only the balance be the demand 
on either side. 

This was opposed by Partridge, on behalf of the 
attorney for the defendant, insisting that he had a 
lien on the costs in equity for his demand in that 
suit; and cited the case Mitchell v. Oldfieldj, 
4 Term Reports, 123. accordingly. 

TheiSo/ici/orG^n^a/attempted todistinguish this 
case from that; for in the case of Mitchell y. Old-* 
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Jield^ the suits in which the costs were attempted to 
be set off, were so distinct that they were eveni)e- 
tween different parties ; but here it is to be con- 
sidered as all in the same cause, the discovery here 
being for the purpose of prevailing in the suit at 
law^ and the occasion of success there. 

By the Cowr/. -^This is not like the case where 
the cause at law is> directed by this Court; here 
they are distinct causes^ and although we might 
have granted this motion as between the plaintiffs 
and the defendant himself, or his assignees ; yet 
when his attorney, a third person^ becomes in- 
terested^ it is otherwise. 



ri r ■ ii 



t*Mi*i*i 



■ ■I ■■ t 



«P «■ 



atm^i^mmmmi^-m 



Grant v. Priddell. 



A conditional 
consent to pro- 
ofed at law 
waives an in- 
janctioB. 



P^Hfi plaintiff having obtained an injunction 
against proceeding at law, afterwards entered 
into an order by consent, before a Judge, that on his 
perfecting bail, proceedings should stay till within 
four days of next term, and then proceed. Bail not 
being perfected, the defendant proceeded at law .; 
and although there was an appearance of baving 
entrapped the plaintiff into it, yet the Court held 
the injunction dissolved by the consent to proceed 
at law, although but conditionally. 

Button and Plumer for the plaintiff; PiggoU for 
the defendant. 
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Sawer v. Shute. 

THE plaintiff having come into this Court toWher«awifd 
1 /• /• 1 1 .1 /• 1 *ai entitled to 

obtain money found by the report of the a share under 

Deputy Remembrancer to be due to his wife, upon diHribSJu^if 

the distribution of an intestate's effects, the Court p,t,^^fbTth* 

took into consideration whether they should order '***<>' ""^'^^^i 

*' ooe moiety of 

the money recovered to be settled on the wife or the «»flfecu of 
paid to the husband. Upon reference to the Master, must a>ine to 
he certified, that by the laws of Prussia, of which I^hrcourt'^dld*"' 
they were inhabitants, the whole personalty of the J,^^J2e ^^ ^^ 
husband and wife is, during the coverture, at the •etucment. 
absolute disposal of the husband; but on the death 
of either, is divided between the survivor and the 
heirs of the deceased. The wife made no applica* 
tion to the Court, either t6 have it settled or 
otherwise. 

After asking what was the rule in regard to 
moqey recovered in right of the wife by a husband, 
subject to the custom of London, the Court ordered 
the money to be paid to the husband. 

N. B. It was observed, that it would be very 
difficult to direct any way by which it could be 
settled, so as not to be liable to be. done away by 
the laws of Prussia. 



\ 
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P^'^^y* Deane v. Ra»tron. 

12th July. 

A purchase of rilHE bill statcd^that the plaintiiF and defendant 

laod at a half- I i* i i /« i 

penny for every Came to BH agreement for the sale of the 
XDThe*I^cel>lain tiff's land to the defendant, at an halfpenny 
tobTiS^ fo"imh i°^ square yard. This price wars in all about dOOhi 
ivrtoftheva- (he Tcal value 2OOOK The defendant went oat to 

lae. It fraudo- 

lent, and Toid an attomcy, got him to calculate the amount, and 
°*^ ' desiredhim not to tell the plaintiff how littleit was i^ 
then carried the agreement to the plaintiff, and had 
him to sign it immediately. The bill therefore 
prayed a discovery of these facts, and an injunction 
against proceeding at law. The answer denies 
recollection of any such desire of concealment. 

By the Court. — It is impossible he can have 
forgot in so short a time so material a fact, and 
therefore he must answer. 

Abbot suggesting that this was an injunction- 
for not answering, and by the rules of equity could 
not stay trial, but only execution : 

By the Court. — The defence at law is to arise oirt 
of the, answer; and we cannot send him to trial 
without the discovery sought. The desire of con- 
cealment will be such a fraud as to void the trans- ^ 
action^ as parties to a contract are supposed, in 
equity, to treat for what they thinlc a fair price^ 

Exception allowed^ and injunction granted to 
stav trial. 

Burton and King for the plaintiff; Plumer and 
Abbot for the defendant. 
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CHARDSON v. HuLBERT and Another. 



B 



ILL, by heir at law against trustees, to have a A trustre in • 

will wIk) rplffftt* 

discovery of fraud in obtaining a will, by which ed «nd never . 
lands and chattels were devised to them in trust. noS%bemade 
One of the defendants answers, that henever acted JJ^'^^^P^'^jJl^* 
as trustee, and released all interest to the other; ''^'^ •■ V»« ■ 

... ground of fmndy 

his name was used in the declaration m ejectment, audthercfore 
by which the devise was established at law. , He « toX*fraud' 
did not answer to the fraud. Exceptions being t^^^^^^ 

taken, nallyimpli- 

' ; cated. 

«7oAn^on cited the case of Cookson v. Ellison^ in 
2 Bro. 252. that he must either plead or demur, to 
avoid answering; but if he submits to answer, be 
must do so fully. Besides, he cannot by the re- 
lease ^ive up his title to the freeholds; and there- 
fore is interested. His release is an acceptance of 
the devise, and an acting under it. 

By the Court. — He is not charged with personal 
fraud ; has released, and never acted or accepted 
the trust ; and therefore, not being interested, 
might be examined as a witness. 

I 

The exception was over- ruled. 



I 
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Turner t;. Probyn. * 



A. devned to A Dcvised to trustees, to pay some tnfliiK' 

trustetsto pay /■ • , . , f t i .it i • i i i • 

debts, and then debts, and to hold till his son should arrive 

wnihouid^ttoin* at 21, and then to the son, he paying to the father 
^. h'/payiS' of ^. 10/. per quarter; but if the son should die 
theVaiberof the xm^^Qx 21, then to the father for life. 

testator, jOl. ' 

perquarter.Tbe 

m^l^mmeoce Burtou and Richards argued that the father was 
tTe^'^es"^ entitled to the 10/. per quarter from A.'s death, 
tTLtste. before the son arrived at 21 ; for the will not say- 

ing for whose benefit the trustees should hold, the 
Court will presume it in favour of those to whos^ 
benefit the estate is afterwards to go; i. e. to the 
son and father of the testator, in the proportions 
they are afterwards to receive; to the son, paying 
10/. a quarter to the father. 

Newnham and Pemberton for the defendant^ the 
son. 



By the Court. — The trust is to pay debts first; 
then the surplus, till 21, must go to the son ; for 
the annuity commences upon the son's coming into 
possession ; and this is not a devise of the estate, 
but of a future burthen upon it. The testator was 
bound to maintain his son, but not his father ; and 
the trustees stand in his place. Besides, a charge 
upon t he estate afteii debts paid and accumulations 
made, is very different from the same charge be- 
fore. 
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Hardcastle v. Shafto. ^^V^V^' 

13th July* 



M Made a voluntary settlement on himself and wb«re money 
his wife for their respective lives; remainder dejtfrocd to be 
to their issue in strict settlement. The lands were the coliit* re- 
afterwards decreed to be sold, and the sufplus to be pa^^outtoOic 
laid out in lands to the same uses as in the settle- P«y«5" fi»steoi^ 

titled to an 

ment. On a reference to the Deputy Remem- ^tatetaUmit, 
brancer, to inquire who was entitled to thesurplus, mate remainder 
be found the petitioner entitled in tail, with the intet^dutj 
ultimate remainder to himself in fee. The petition ghSlTw bcfoand 
was, to have the money without its being laid out ; to exist. 
this was refused until proper proof should be laid 
before the Court, that all those entitled to remain- 
ders in tail were dead without issue. 



Atkinson Clk. v. Folkes Bart, and Others. Same day, 

THIS suit was brought by the plaintiflFas rectorof a rector having 
, _ _ ., , , . — -. ^ -- , I come to an 

the parish of Sttlhngton m Jyorfolk, against the agreement with 

defendants, occupiers of lands there, for an account ^j! {iS[eV«n-* 

of tithes from Michaelmas 17 S5. "^^l ^^^'^^^ 

non- residence 

The plaintiff, from the time of his becoming ;^y^^^\^ 
rector in Jufy 1782, till Michaelmas 1784, received 5^^7777^,^^. 
from the defendants and other parishioners a com- ment ii not 

.,.«.. . . ^ ^within the 13 or 

position in lieu of tithes, biit no written contract uof J?fi«. 

^ Sembm 

F 2 
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had been entered into. At that time he entered 
into a written agreement with all the occupiers of 
land within the parish, by which it was settled, 
that the composition should be advanced SO/, a 
year in the whole, from Michaelmas . 1784 for 91 
years; to be paid by the parishioners in the pro- 
^ portions thereby ascertained; and that proper ar- 
ticles of agreement for that purpose should be 
made out and executed by all parties concerned. 
No further agreement was ever entered into, al- 
though a draught was prepared-and sent by 3oroe 
pf the defendants to the plaintiff for that purpose 
at %is request. The plaintiff received the aug- 
mented composition up to Michaelmas 1785; but 
refused to receive any, subsequent to that time, 
when tendered by the defendants, on the ground 
of his having been resident at a distance from his 
parish for more than 80 days in one year, between 
Michaelmas 1784 and Michaelmas 1785, and having 
given them notice to set out tithes in kind from 
that time. The defendants insisted that the plain- 
tiff could not set up his own non-residence to 
avoid his agreement. 

Burton^ Hollist^ and Plumer, for the plaintiff. — 
The rector is, of common right, entitled to have 
tithes in kind, and if they are not set out, to cofpe 
into this Court for an account, unless the defend- 
ant can shew that he is bound by valid subsisting 
agreement to take a composition. The agreement 
of 1784 is avoided by the subsequent non-residence 
of the plaintiff, in whatever light it may be viewed.^ 
If it is to be considered as a lease, it is declared 
void by the statute l$Eliz.c. 20; if only an agree- 






» 
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metit, it i^ within the 14 Eliz.c. W.s. 15; drtdas 
an annual cbmpositioni it is determined by the 
notice. 

Those statutes declare all leases in the situation 
of the present, not merely voidable^ but absolutely 
void ; and it has been so held in many cases. Shep^ 
herd V. Twoulsie, i Bulst. 111. Webb v* Har grave, 
Moore 641. Jennings y^ Haithwaile^Yelv. 106^ 
Doe ex dem. Crisp v. Barber, 2 Tferrt Rep. 749* 
Therefore whenever the fact' of non-residence for 
80 days is proved, the Court will annex the legal 
consequence of that fact, as upon felony, or an act 
of bankruptcy being found, whatever party may 
happen to be benefited by it<* 

The distinction is, that where any avoidance is! 
lireated in favour of an individual; as where a leasef 
by the predecessor for more than 2 1 years is declared 
void, for the benefit of the successor, there the party 
tvho made thelease isedtopped from impeaching itd 
validity. But where the avoidance is inflicted as a( 
penalty, upon proceedings contrary to public 
policy, a particeps criminis may avail himself of it ; 
as in cases of usurious contracts, gaming tratis-^ 
actions, marriage brokage bonds, Sfc. Arid in 
these cases, equity will assist thecomplainant whose! 
case happens to be interwoven with the rule of 
public policy, although he himself is not othei- . 
wise entitled to its assistance. 

The statute 13 EHz. is made for the purpose of 
Compelling residence of clergymen: For this end 
it employs two (fiffeirent expedients : first, a pecu- 
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niary penalty on tbe clergyman himself; secondly^ 
the penalty of avoidance, operating against the 
lessee of his benefice as well as himself; and there- 
fore making it his interest to watch that the cler- 
gyn^n shall perform his duty to the public. This 
statute, however^ only reaching actual leases, con- 
trivances were soon found out to evade it, by 
resorting to less solemn contracts, to supply th6 
• place of leases. To remedy this evil, the statute 
H Eliz. extends to all " contracts, &c. for suffer- 
*' ing or permitting any person to enjoy any bene- 
" fice, &c. or to take profits or fruits thereof/' 
which the contract of 1784? clearly is. 

The intent of the legislature in these statutes, is 
not to consult the interest of the landholders, but 
that the people may be instructed in morality and 
religion. This public end vvijl be equally defeated, 
by whatever mode it may be contrived that others 
shall enjoy the profits of the benefice, and remit a 
rent to the clergyman, without his being obliged to 
reside, for collecting the fruits and performing the 
duty. A demise to a single lessee^ is not so dan- 
gerous, in the view of public policy, >as a contract 
like the present, by which all the occupiers of land 
in the parisli are united in interest with the cler- 
gyman^ to wink at his non -residence and defeat 
, the intention of the legislature. 

It seems more particularly to have been intended, 
that the incumbent should be allowed to take ad- 
vantage of the avoidance; for the act recites the 
miscjiief to be remedied to be, " that the livings 
'^ appointed for ecclesiastical persons may not, bjr 
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** corrupt and indirect dealings, be transferred ta 
" other uses." So that the interest of the church 
is particularly meant to be guarded. 

^^ > -. 

If the plaintiff had sued for the composition, 
there is no doubt that he would have been barred 
by the statute 14 Eliz. Then if he cannot sue for 
tithes in kind, he has no remedy whatever, and 
must totally lose the profits of his benefice, which 
it will be admitted never was the intention of the 
law. If the plaintiff was legally entitled to tithes 
in kind, the defendants having neglected to set them 
out, he must have an account in this court, what- 
ever may have been the origin of his legal claim. 

Parindge, Graham, and Ainge^ for the defendants. 
—•The statutes 13 and 14 Eliz. do not affect the 
agreement between the parties ; for it was* only an 
executory contract. If formal articles had actually 
been*executed, there might have been a question, 
whether they come within the statutes ; bu t i t clearly 
was not the intention that this writing, of Michael^ 
mas 1784, should remain as the effectual contract 
between them ; and therefore equity will not exe- 
cute it, so as to bring innocent parties within a 
penalty ; but will consider it as still executory and 
binding. 

« 
Even if executed, it would not come within 
these stittutes. The legislature have there in view 
threedescriptions of persons, the parson, the lessee 
of his benefice, and the parishioners. The provi- 
sions were intended for the benefit of the latter ; 
part of the evil to be remedied being, that the 
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farmers were harassed by ]ay l6ssees^ strangers to 
them. The end aimed at is, that the living may 
not be transferred to otbep uses. — But here is no 
transfer, no third person substituted in the place 
of the minister, but only another mode adopted 
for his receiving the same value. 

The 1 3 Eliz. avoids all leases of the beaefices. 
The 14 Eiiz. was made to include ^' all agree* 
^' ments, which in law are not taken to be leases, 
^' although in fact they amount to as much ;** 
plainly meaning those agreements only which are 
in the nature of leases. But an agreement, that 
the occupiers shall retain their tithes and pay a 
composition, is not a lease, nor in the nature of 
a lease ; but rather in the nature of an extin- 
guishment, or of an annual sale of the tithes. 
All leases, whether legal or equitable, make the 
lessee rateable to the poor ; but on a composi- 
tion for tithes, the parson remains rateable," and 
not the occupier who retains the tithes. 16 Yin. 
427. ca. 7. 

An agreement that the occupiers shall retain their 
tithes, cannot be meant to be included in the penal 
part of these statutes; for the 18 Eliz. c. 11, a 
statute in pari materia, in case of the breach of the 
former provisions, authorizes the occupiers to re- 
' tain their tithes; which would be to affirm this 
agreement, instead of dissolving it. ? 

But even if this s^reement doea come within 
the statute, yet the parson himself cannot take 
advantage of it, so a^ to profit by his own wrong. 
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For though the statute says, that such leases shall 
be void, yet that is often understood in a limited 
sense; as where leas^ u^ tenants in tail, beyond 
twenty-one years, are declared to be wholly null 
and void to all intents and purposes, yet the lessor 
himself cannot take advantage of that avoidance. 
AJl the cases upon the present subject, are of the 
parishioners, or others not privy, to the unlawful 
act, taking advantage of it. 

Agreements with the parishioners, fend to the 
honour and peace of the church, and the benefit of 
all parties ; but they never can be entered into/ if 
binding on the parishioner, and liable to be dis- 
solved by the parson at pleasure. Such a privilege 
in him would generally be a high temptation to'^ 
non-residence, which the statutes mean to guard 
against. In a Court of Equity it is a general nile^ ^ 
that a party must do equity before he canyseek it. 
The plaintiff ^pt^ts on his having broken the law, 
as freeing him from his fair contracts, and expects . 
this Court to assist his unconscientious ^elaim iti 
the first instance, before having even attefaipted 
to establish it at law. 

The cause stood over to this da|^, when the ^ 
opinion of the Court was delivered by 

HoTHAM, Baron. — The plaintiff, in this crte, 
sues for tithes in kind, resting on his own non- 
residence of more than SO days, as avoiding thcr*^ 
composition. The defendants^ insist upon tlfi^^ 
agreen»ent as still subsisting^ and ralid; and fair 
tbem two points have beea made« , ' i \ 



♦ . 



4 



I 
\ 



74 CASES IN THE EXCHEQUER, 

First, that the plaintiff is not to be allowed to 
come into a Court of Equity to set aside, by his 
own illegal act, an agrement fairly entered into* 

Secondly, that the agreement in question is not 
a lease or agreement within the meaning of the 13 
and l^Elis. 

As to the first pointy it is a general and very old 
rule, that a plaintiff must come into this Court 
with clean hands ; and this is more particularly the 
case with a clergyman cominghere, whom we will 
neither countenance in the breach of a positive 
^ statute, nor in the neglect of his religious duties. 

In answer to this geneial rule, it has been in- 
sisted^ on behalf of the plaintiff^ that equity does 
relieve ia many cases, where the party suing is 
particeps cripiinis^ as in marriage brokage bonds, 
and other transactions against public policy ; al- 
though there the relief is only in equity, whereas 
these statutes avoid the agreement at law also* 

Cases havealso been cited toshew thattheparson 
himself has been allowed to take advantage of these 
statutes, to avoid his own leasej particularly th« 
case of Webb v, Hargrave, Moor 64 1 . and the case 
in Yelverton ; but these vm*y little resemble the 
present.. 

. In the case before us, there seems to be no room 
for doubt. The plaintiff is attempting to pervert 
the plain intent of an act of parliament, so as to get 
rid of adisadvantaj^eous contract by his own illegal 



V 
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conduct ; and the question is not whether he can 
ultimately succeed in this attempt. The common 
law is open to him, or he may sue for his tithes in 
the Ecclesiastical Court ; but a Court of Equity 
cannot interfere in aid of his unconscientious pro- 
ceedings. 

This being the preh'minary part of the clause, it 
becomes unnecessary for us to consider the second 
question, whether the present agreement comes 
within the true construction of the 13 and \4Eiiz.; 
although, if it were necessary to enter into that 
question, there does not appear to enter into that 
doubt or difficulty in it. But we do not mean to 
decide upon that point, as the plaintiff fails be- 
fore bringing his case that length. The bill must 
be dismissed with costs. 
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ni\^Nooember RottlNSON V. NaSBT. 

1794. 

A wairer of ffOVS iMovcd to discharge an order for an attacb- 
pTi^esfbyVp- ment against the defendant for not appearing 

Mt'AlatebMk ^^ process, on the ground that the process served 
the*drfendtuft ^P^" ^^^ described him by a wrong name. 

into contempt 

ingintime. ' Plomcr contra cited a case in Michaelmas Term 

1779, in this Court, where it was held that ap- 
pearance to process cured this defect, agreeably 
to the practice of the other Courts ; but, 

By the Court. — There is this diflFerence : If a 
party appears, he waives the irregularity, and takes 
notice of the writ, as being against himself; but a 
subsequent appearance cannot be construed to have 
relation back, so as to bring him into contempt, 



CASES IN THE EXCHEQUEIL 

for disobeying a writ, before his waiver of the 
informality had made that process valid against 
him. 



77 



The attachment was discharged. 



9 



^■^F««>w^a 



Harpcastl£ v. Shapto. 



Tuesday^ 
I3th Nwembtr, 



T 



IHE plaintiff was possessed of lands undera long ona bin for dig* 
lease from Y^ox A Fever sham. The premises con- swerofthcpmy 
sisted of freehold and copyhold tenements,so mixed ITo^b^diip^^ 
together that it was difficult or impossible to dis- Tn'^ifaiJ^^Md 
tinffuish the one from the other. It became mate- although the 

^ ... person from 

rial that they should be distinguished; the lands whom Ms father 

1 • • J I. 1 •!!• • -1 1 • purchased th© 

being improved by buildings smce the demise, right, has a*- 
Lord Feversham had, in fact, no right to demise the nTed any knowl 
freehold for so long a term, being only tenant in J.t'umlS^ 
tail thereof. The heir under the intail brought an 
ejectment, which was tried before Lord Mansfield 
at the sittings after Hilary Term 1778, and he was 
nonsuited, because Lord Feversham had at leasts 
right to demise for 91 years, which was not then 
expired: bringing another ejectment after the ex- 
piration of the 21 years, he recovered; and the 
plaintiff brought the present bill for an injunc- 
tion; and to compel, among other things, a * 
discovery of the boundaries of the freehold and 
copyhold lands. 
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On amotion this day, by Plomer, to dissolve th^p 
injunction, on the coming in of the answer, 
Burton and Richards shewed for cause, that it ap- 
peared by the answers, thatone Coo;, since deceased, 
had bought part of the premises from the heir in. 
tail ; and that his heir was an infant, and not being 
a party, the plaintiff had no opportunity of a dis- 
covery from him of the metes and bounds; and 
cited a case of Wright v. Pinkney^ where Lord 
Thurlow ruled, that upon dissolving an injunction 
obtained till a discovery, the answer of the person 
beneficially entitled was requisite in point of form 
(as well as that of the administrator); and although 
P/omer contended that in that case the substantial 
defendant was capable, from circumstances^ of 
gaining fresh disclosure ; but here Cox bought on a 
•speculation from another of the defendants, who 
denies knowledge of the, bounds; and his infant 
son cannot give any information, if his father 
could ; yet. 

By the Court.— Though it is probable Cox's son 
will not be able to mak^ any disclosure, yet it is 
not impossible that the father might have some 
documents; and we cannot dissolve the injunction 
without the answer of so material a party. 

The injunction was continued, with liberty to 
amend and make Cox a party. 
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D;e Tillon v. Sidney. 

^N a motion, by Stanley, to discharge the attach- 
^^ ment against the defendant; the Court, upon 
consulting the officers, held the practice here to be, 
that where there is only one defendant, the «ti6* 
pioena itself must be served, and a copy will not do. 

Johnson for the plaintiff.* 

The attachment was discharged* 



Same day 4 



d 



Rex v. Bolton. Vndixg^ 

16th Nwanhtr* 

J^ Recognizance having been estreated into this 
Court ; Knapp moved, that it might be dis- 
charged, on a certificate of the Deputy Clerk of 
the Peace, that it had arisen from an error of his. 

liy the Courts — It is a rule that no officer can . 
certify his own mistake ; he must make an affidavit 
of the facts* 
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Siimedaf^ ^ V. 



TpLVMER moved to discharge the defendant out 
of custody, on an affidavit that the cause of 
action for which he was arrested, arose in Ireland; 
that he had since been found a bankrupt in Ireland^ 
and obtained his certificate there. He relied on the 
case of Balentine v. G olding, Mich. T. 24 Geo. III. in 
B. R. (Cooke's Bankrupt Laws, 4122.), in which 
Lord Mamjfteld granted a similar application. 

s. 

* Eyre, Chief Baron. — You have not shewn to 
this Court what effect the certificate has in 7r«- 
land; we cannot give any force to it here till that 
is ascertained. Probably this information was 
given to the Court of King's Bench in the case 
cited; but we cannot take their decision as proof 
of the fact, and follow them blindfold in it. 



i ll " !' ■ ■' 



■i. ' 'T."i.'..ii,./tll 



Someday, g KiTJG t). WlGHTMAN. 

On a bill for fTiHis was a bill for a specific performance of ait 
forman^fC of an agreement for the purchase of a lease ; the ori- 

thJwji^of a*^ g'"3l agreement was in 1790, at which time seven 
iTa^nnot^^or-"^* years of the lease were to run ; and the counsel for 
tion the price the plaintiff, in settling the terms of a decree by 

according to the i 

time already cousent, agreed to accept the same sum which was 

expired* 
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to be paid in 1790 ; although two years were since ^^^^3]!^°'*°' **• 

elapsed out of Seyen. after a decree 

by ooaient. 

Partridge^ for the plaintiff, now moved for a re- 
beartng, on the ground of this evident mistake. 
But, 

Eyre, Chief Baron* — When you brought a bill 
here for specific performance, you ought to have 
considered whethej* it was for your benefit to obtain 
k or not. The most beneficial decree that the 
Court could have pronounced for the plaintiff, . ^ 

would have been exactly that which has been made 
by consent. We can only on this bill decree spe- 
cific perforoftance of the ^ame covAvaqX ; not of a 
similar one. We could «ot have made a new con- 
tract for a different «um, by apportioning the price 
according to the time which has yet to run ; and 
therefore, we do not think there is any o^istake. 

Besides, the decree beiBg^by consent^ it is not 
clear to us that a rehearing could be granted on 
ihe ground of the most obvious mistake. There is 

no instance of the Court having ever done so. 

* 

Motion refused. 

Partridge for the order; Burton against it. 



6 
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^'tUtl' Oliver Clk. v. Haywood and Others. 



Silt November. 



praying^diliw- TpH»s was a bill by the rector for tithes, against 
very whether -*■ the defendants, his parishioners, stating that 

the defendants ^ r * o »• 

hadnotagso- the light to take them in kind from the dijflferent 

inthcirdrfcnce; defendants, accrued at dijflferent periods ; and pray- 

SiTv^riwa^^ing a discovery, whether the defendants have not 

allowed. combined together to support one another against 

the plaintiff as parson. The defendants demurred 

to the discovery sought, as subjecting them to a 

penalty. 

Burton and Hollut for the demurrer, contended 
that this prayer of discovery was void, as calling 
on the defendants to tell whether they were guilty 
of maintenance or not; for the title of each to 
resist the payment of tithes is different ; one is 
exempted by a modus, another by a composition ; 
and so no unity of interest can exist ; and if he who 
is exempted by a composition, discovers his having 
agreed to support the expences of one who sets up 
a modus, heisconfessinghimself guilty of mainte- 
nance : and here the right of the parson com- 
mences against them at different times ; so that the 
associating for defence of all the suits, would make 
some defend the suits of the others, for tithes due 
before the claim upon themselves begins, in which 
there can be no pretence of unity of interest. 

Partridge^ Romilly^ and Rider contra, held that 
this was no maintenance ; for the demand against 
all being of the same nature^ the time when it 
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commenced is immaterial, only going to the quan* 
tity of the demand against each'; and therefore 
their joining is to resist a common demand upon 
them. The joining them in one bill shews that 
their interests are considered in law as one ; and if 
there was any objection to it^ the demurrer should 
have been to the whole bill, for joining separate 
demands. But the interest of the parishioners is 
always considered as joint against the parson, as 
that of the tenants of a manor against the landlord ; 
and therefore it is, that the Courts will allow a bill 
or defence of a few in the name of the whole, to 
bind the common right : at least it may not be a 
criminal association ; and surely, it is no cause of 
demurrer J that they may be subject to a penalty 
but only where it appears that they must be so* 

HoTHAM, Baron. — Either the combination is 
criminal, or it is not; if it is, then the discovery 
cannot be granted, as subjecting the defendants to 
a penalty ; if it is not criminal, then the discovery 
is useless and impertinent ; and therefore the de- 
murrer must, on either ground, be allowed. 



Lee v. Shoulbred. ^^T^^^H 

THE defendant had brought an action at lawOnabiiito 
^ ^ obtain eviHenctt 

against the plaintiff in equity: after plea, for a defence at 

the plaintiff filed this bill for an injunction against evidence »ob- 

^ tained th** Coutr 

G 3 cannot procee;! 
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to give relief; further proceedings at law, and for a discov^ery 

alihcmghthe , • • f • •. j 

pirty cannot and commission to examine witnesses and paperf 

bsYe the effect • ^ • v-r . ■% » ,•% % ^i 

ofthe evidence m ^nt^eca. Upon taking this commission, tbe 

t^Tio^, plaintiff found that he had mistaken th^ grounds of 

his defence at law, and accordingly moved the 

Court of King's Bench for leave to amend his plea, 

which was refused ; and the defendant recoverecL 

The plaintiff bringing the cause to a hearing, 
insisted that as the defence which theplaintiff had 
now discovered would have been clearly goodat law 
if pleaded at first, the plaintiff was entitled to the 
benefit of it in some shape ; and as the forms of tbe 
Court of King's Bench prevented him from having 
justice there, a Court of Equity ought to lend its 
aid, by continuing the injunction until the defend- 
ant shall allow the cause to be tried on the real 
merits. 

Eyre, Chief Baron. — You have no original 
equity here; your bill is for an injunction tillyoii 
can procure the evidence iiecessary for your de- 
fence at law ; you have got that evidence ; you 
have had the benefit of it^ and tried its efficacy 
in the motion to amend your plea. The purpose 
of the bill is answered. 

The bill was dismissed. 

Mansfield and Stanley for the plaintiff; the Soli^ 
filer General and SUele for the defendant. 
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LyFORD v. TyRREL. J'^nday, 

A Rule had been obtained on a former day by 
P/ww^r, to shew cause why the defendant should 
not be discharged out of custody on filing common 
bail, on alSidavits stating that the defendant came 
to the plaintiff's house on a Sunday^ when the 
plaintiff secured his person in the house, and de- 
tained him there till next morning, and then 
brought a sheriff's officer to arrest him on a quo 
minus for 5001. for which he rs still in custody. 

Lai&s this day shewed cause, upon affidavits of 
the defendant's having on the Monday^ at the time 
of his arrest, agreed to waive every benefit of the 
forcible detention, upon conditions which he con- 
tended that the plaintiff had performed. 

By the Cowrf.— We cannot distinguish this from 
ath arrest upon 5t<n</ay, which is purely void ; and 
no subsequent consent of the defendant can make 
it good. 

The rule was made absolute.^ 
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W$dne»day, — V' 



I^N inquiry of the officers, the practice of this 
Court was ruled to be, That on exceptions to 
an answer, if the defendant means to submit to the 
exceptions, he must give notice thereof to the 
other party, before he can file his amended answer. 
It was admitted to be otherwise in the Court of 
Chancery. 



"^m 



Do£ on dem, DuFLEixand Others t;. Roe. 

A tniit, consist- rpHis wasau ejectment brought inthe namesofthe 
MDs, who are to trustecs of the chapcl and the followers of the 
SeJJ^ttustew*«) late Mr. John Wesley. The trust deed, under which 
S^4" "when ' ^^^ trustees derived their title, was a conveyance to 
*^y *^" ^s ^^' ^^^^ ^^^ ®* others, for the purposes therein 
may elect be- meutioucd, with a clausc* " that when, by death 

fore that time. ' . , .. , . , 

-—7- *' or otherwise, the number of the said trustees 
iniT^Tnfay *^ should be rcduccd to 15, then the said remain- 
thi"nimeK " ^^g ^^ trustccs, or the majority of them, or the 

*^|^; " survivors or survivor of them, shall proceed to 

Neither a tenant « elcct, &c." SO as to make up the Complement of 

in common nor t t 1 1 1 11 

any other can 2.1, and to couvcy to the wholc body SO completed. 

be admitted a rwii 1 • - ■ 1 j . ,1 

defendant in 1 here was uo clausc m the deed empowering the 
oQ?wnfcLTng" majority to bind the whole, in bringing actions in 
iem8e,entry,and theif joint uamcs. It appeared^ on affidavits, that 
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f)y the deaths of Mr. Wesley and seven others of 
the trustees, the number had been reduced to 17. 
It was then proposed to fill up the vacancies, and 
accordingly,' at a meetingof the trustees, eight new 
trustees were elected by the majority. Five of the 
trustees, of whom Deicey the treasurer was one, 
refused to concur; but the other IS conveyed the 
interest of the old trustees to the whole body, com- 
posed of the old and the new. The other five re- 
sisted these proceedings; and the door-keeper, who 
had the key of the chapel, and the other servants of 
the trust, (the lecturer, librarian, &c.) who had 
apartments in the premises, taking part with these 
five, kept possession of the premises under their 
authority, and continued to account with Dewey 
for the emoluments, although the other trustees 
had in the mean time appointed another receiver. 
There being great animosities on both sides, at a 
meeting of the trustees, (which consisted of the 
eight new members, and the twelve who appointed 
them, the other five not attending,) it was re- 
solved by a majority, that ejectment should be 
brought against the persons so holding possession. 
This action was accordingly brought upon several 
demises, among which was one from the 17 re- 
maining old trustees, and another from the whole 
augmented number. The dissenting five, never 
having agreed that their names should be made use 
of, had on a former day, upon affidavits of these 
facts, obtained a rule to shew cause. 

First, Why the names of the said five trustees 
should not be struck out of the declaration. 
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Second, Why they should not be admitted de» 
fendants without being obUged to confess oustev; 
only confessing lease and entry. 



i 



Cause was this day shewn by Piggot, Law, and 
Gibbs^ on the ground that the election was accord** 
ing to the intent of the trust deed, and therefore 
this action was the act of the body ; but at any 
rate, there having been a majority of the old trustee9 
present at the meeting where the action was agreed 
upon, it was the act of the majority of the trustees, 
whether the new trustees be considered as having 
votes or not; and therefore, this being the act of 
the whole trustees^ on behalf of the trust, to per-^' 
feet which, the names of all trustees are necessary. 
It would be such a breach of trust in them to with- 
hold the benefit of their names, as the Court will 
not permit. In a case this term in the King's 
Bench, Doe on dern. Craft&r and another y. 



^•^mmt 



it was moved^ on behalf ef Crafier, that his name 
might be struck out; but on its appearing that he 
was only a nominal party, having assigned all his 
interest to the other lessor, the Court refused to 
strike out his name, saying, they would not permit 
such an evasion of justice. So^ if the obligee of a 
bond assigns, he is bound to lend his name to the. 
assignee in an action upon it; and if he releases to 
the obligor, the courts of law avoid the release as 
against conscience. And as the other trustees in- 
demnify them as to costs, that can be no objection. 
The second motion depends upon the first ; for itis 
clear, if they are forced to lend their names to 
the plaintiflfs, they cannot also lend them to the 
defendants. 
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Phifker^ Marriott^ and LamSy contra.— These five 
tra6t€fes being tenants in common with the others, 
are at liberty to defend for at least their five undi- 
vided parts ; and therefore to have the second part 
of the rule; for as they would be subject to the 
eost^ of thi* action, if it were proved that they 
have actually ousted the other trustees, it cannot 
be desired that they should confess ouster, which 
would conclude them as to that £su;t; Oatesandem^ 
Wig/ail y. Brydon^ 3 Burr. 1897; and all the books 
of practice accordingly hold, that a tenant in com-*^ 
SEion may^defend without co/ifessing ouster. Then, 
if they can be defendants, it follows, that the first 
part of the rule must also be granted, as they e^n* 
not be both plaintiffs and defendants. 

The majority of a body of tenants in common 
cannot bind the rest by bringing an action in their 
name; when the majority of a body of tenants in 
common in trusty wish to do so, and the rest refuse 
to join, it is their duty to resort to a Court of 
Equity for directions as to theraanagementof the 
trust; and accordingly these bills are common, 
while there is no instance produced of their names^ 
being used in suits without such direction of a 
Court of Equity. The cases cited are of trusteesr 
who have no interest remaining in them, nor dis- 
puted claim^ as here; there is no instance of a co- 
trustee being forced by the others to join. The 
offer of indemnity from costs is a proof that they 
have no right to use the names of these plaintiffs; 
for if they had a right, they might do it without 
any indemnity. 
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It does not appear by the affidavit, that th%r^ 
was a majority of the old trustees consenting to the 
bringiag this action; for it states, that the meeting 
consisted of the aggregate body of the IS old trus- 
tees and the new, and a majority resolved upon thi» 
measure, which may have happened although a 
majority of the old members opposed it. And no 
subsequent assent will ratify the act, as if it had 
been originally the act of the major part of the old 
trustees; and even if there appeared to have been a 
majority of them consenting, yet the presence and 
example of the new members may have led them 
to this measure; and it is impossible to say how 
they would have acted if the others had not been 
among them acting as members of their body« 
Then this action cannot be said to have been in- 
stituted by the trustees acting as a body, unless 
these new trustees had a right to vote among them, 
and were dulv elected. 

This depends upon the words of the trust deed; 
for as they could not have filled up their numbers 
at all without a provision for that purpose in the 
deed of trust, this, like other powers, must be 
exercised according to the restrictions with which 
it is given. By the deed it is provided, that when 
they are reduced to 15, they, or the survivors or 
survivor of jhem, shall elect. If the period of their 
being reduced to the number of 15 means any 
thing, it is to prevent any election till then ; for 
after they are once so reduced, they are to fill up 
the original number, even if they should neglect to 
do so till only one remain. And there is a good 
reason why they should be prevented from electing 
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/{// that period, viz. to save the expence of 
a separate election and conveyance on every 
vacancy. 

Eyre, Chief Baron. — Upon the whole scope of 
this instrument it rather appears^ that the trustees 
have not exceeded their powers in electing these 
new members into their body ; for the general 
intention of the trust deed clearly is, that there 
shall be a succession of trustees on the death of 
those originally created ; and the period of their 
being reduced to fifteen, is that at which they are 
compellable to fill up their numbers, not but what 
they may do it sooner. 

But at any rate, this action is brought by the 
trustees defactOy and even by a majority of the 
old; so that if the minority dispute their proceed- 
ings, it is for them to bring a bill in equity to 
have the real intention of the trust deed exe- 
cuted. The trust cannot in the mean time be 
dormant and neglected, until a suit in equity shaH 
be brought by some of the parties and determined. 
If the tenants in possession can avail themselves ^ 

of the authority given them by the five trustees, 
they will not be precluded by this decision ; 
and they will then have an opportunity to question 
the right of the new trustees, if their claim is set 
up at the trial. 

The claim of the five trustees to hold theirshares 
of the trust, is admitted by the action being in their 
namesjointly; therefore they need not be admitted 
defendants to secure that claim. 
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As to the second motion, it is over-ruled in dis« 
charging the first ; for if they continue plaintiffs^ 
they cannot be defendants also. 

At any rate, however, the latter part of the rule 
coald not have been granted ; the ouster^ which is 
the gist of the action of ejectment, is the ouster of 
the nominal plaintiff, which cannot by possibility 
be proved at the trial ; and therefore if we allow 
Uny one to defend without confessing ouster, the 
plaintiff must be nonsuited* I am astonished any 
Judge should ever have entertained an idea, that 
ejectment could be maintained without ouster con^ 
fessed ; and if the case in Burrow amounts to that, 
I cannot admit its authority. The same effect may 
be attained between tenants in common, where 
there is no actual ouster admitted^ by confessing 
it under a special order of the Court that it shall 
be witlu)ut prejudice. 

The other Barons lierng of the same opinion, it 
was ordered that both rules be discharged, on the 
five trustees on whose behalf they were obtained,* 
being indemnified by the rest as to costs. 
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SITTINGS AFT£ll MICHAELMAS TERM, 

SERJEANTS INN HALL. 



MiMi 



Edmonds v. Townsend. mTt^Tctt. 



IN this cause a feme covert attended to give her '^p!^^^ 
o not take the 

assent to her portion of the residuum of an in- consent of «ie 

testates estate being paid into the bands of berposaiirfherfBr. 
husband; but as there wore some out-standiogamoutainL 
debts, (though almost desperate,) and the exact ®®^^"*^' 
£um which would come to her not being in other 
respects ascertained by the Master's report, on 
account of some demands on the estate, which, if 
allowed, would in some degree diminish her share ; 
the Court said^ they could not take her consent 
till the quantum was fixed. 

Burton then proposed that her consent might be 
taken for the whole which her share should amount 
to, without any deductions; and argued, that such 
consent would cover any less sum to which by 
abatements it might be reduced. 

By the Cowr/.— That would be in effect taking 
her consent now, to a sum to be ascertained at^ 
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I 

future time ; and thereby depriving her of the 
power of changing her mind in the interim, which 
we ought not to do. 



Same day. 



Thornton v. Proctor. 

,. npHE plaintiff and the defendant became partners 
!^hp ^^ the wine trade in 1781 ; articles were then 



At the com- 
mencement 
partnership, the 

partners both entered into, by which all profits and all expendi- 

Jivmg in the ' •' * * 

tame house, en- turcs wcrc to be equallv shared. At that time they 

tertained their j,,.,. ,, , ii* 

customersjoiut. both livcd in the house where the business was 

ing. the wi^J' carried on ; but at the end of nine months, the de- 

teruimlientt^' fcudaut wcut and resided in another. The plaintiff, 

-'(which were ' from that time till the dissolution in 1790, ma- 

jnecessary m tbe 

trade,) fell upon nagcd the wholc business^ and was at considerable 
ought to iiave cxpeucc in treating the customers, which was found 
*ii^nce';"the to bc ncccssary in that trade. The plaintiff had 
nonr ^*" °"*^*' kept a cash account of all profits and expences, and 
— struck a balance every year. In such accounts there 

The accounts . . rri, 

having been was uo chargc for entertaining customers. There 
lanced «ithout was uo proof of the plaintiff having ever, during 
fs^conclusTv^^^ th^ partnership, demanded any allowance on that 
ground. The plaintiff proved that 50/. per annum 
would be a reasonable allowance to him for such 
expences in entertainments, and that such an al- 
lowance was usual in the trade; and it was ad- 
mitted that an article of that nature is commonly 
inserted in the agreement of co-partnership. 

On reference to the Master, to take an account, 
&c. making all just allowances between the parties. 
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«Bd if any account settled, to proceed on the fact 
of that account, &c. the Master allowed the plain- 
tiflF the 60L a year for entertainments of customers. 
Exceptions to this report being taken by Burton 
and Simeon^ 

Richards and Alexander^ for the report, argued, 
that the original intention having been that they 
should both reside on the premises^ and jointly 
support the expence of entertaining their cus- 
tomers, the want of a provision in the articles of 
agreement for such a circunistance as the one re- 
moving to a distance, cannot prejudice. Upon 
that new circumstance arising, it became reason- 
able for the plaintiff to have such allowance, he 
being now subject to the whole expence, contrary 
to the original intention ; and the defendant con- 
tinuing to reap the profit of it without taking a 
share of the burthen. Yet the defendant not 
having agreed that such an allowance should be 
made him, he had no right to insert such an article 
in the cash account, or credit himself with it in 
striking the annual balance ; which balance there- 
fore relates to other matters only, and cannot con- 
clude as to this. 

But the Court held, that there being no universal 
custom in the trade to make such an allowance to 
the acting partner, and it being, on the contrary, 
the common practice to insert such a claus.e in 
the agreement where it is intended to be made, 
this should have been inserted in the original ar- 
ticles of co-partnership, or made the subject of a 
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fteeh agreement, if it arose subsequent; and there 
being oo such agreement, the Court cannot make 
one« 

If the plaintiflT is entitled to any such allowance 
at all, he must claim it as being a gross article of 
expenditure for the co-partnership, and therefore 
it should have been included in the account ; and 
the plaintiff having struck a balance yearly without 
any such article in it, shall be concluded thereby. 

The exception was allowed. 



ssc 



Samidiuf. RuSSBL V. SmITHIES. 

A mortgagee is g^'^ a bill of forcclosurc, it was referred tot-be 

vpot bound to 1 1 

jkecp up build- ^^ Dcputy Remembrancer to take an account 
jre^ilTiThe what the mortgagee had received from the rents, 
S^'itnJtTof ^ &c. or might have received, without wilful neglect 
c^nt for their ^ ^ ^^^* ^^ appeared that the premises (malt-houses, 
Mug worse. &c.) had bccu allowed to fall so much out of re- 
pair, that the rent fell from 33/. to 18/. Plaintiff 
had done some repairs, and had held 40 years. 

Graham and Stanley argued, that the mortgs^gee 
in possession being only a trustee till foreclosure, is 
bound to keep the premises in the same repair as if 
he was owner, S Vertip 392* S Atk. 61S; and that 
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the diminution in value should haii^been charged 
on the plaintiff, as shecnight have received the dif- 
ference if she had repaired. 

x ■ • 

By the Court. — The mortgagee has done 
some repairs ; and, as the only proof of these re-^ 
pairs being insufficient is the diminution in value, 
we must confirm the report ; for it cannot be sup- 
posed that after 40 years possession, the mortgagee 
is bound to leave the premises in as good condi* 
tion as he found them. 



Edmundson v. Hartley. isl^fcembtr 

BILL to set aside an award, andopen transactions, aq award, im- 
'^ ' peached m the 

stating many circumstances of improper con- biii, must b« 

duct in the arbitrators ; that they had named a ly!* ® "* * " 
day for hearing the parties; the defendant did not 
attend; the plaintiff at||iided with witnesses, one 
only of whom was heard, the arbitrators saying 
they did not require any more, and that if they 
should hear the defendant's case before making an 
award, they would give the plaintiff notice to at- 
tend ; but that they afterwards appointed another 
day, and gave the plaintiff so short notice, that he 
could not attend by reason of the distance; where- 
upon they colhisively awarded agai nst him. The 
defendant pleaded the award, and denied collusion, 
averred that the defendant had sufficient notice to 

H 
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attend at th& making the award, and that it was 
fairand equitable. To this plea there was joined 
an answer denying specificaUy all the charges of 
mal- practice in the arbitrators, and stating the sdhne 
things contained in the averments of the plea. 

Johnson^ for the plaintiff, argued, that the award 
was void, because it awards releases up to the time 
of the award, and that all suits and demands shall 
cease up to that time; whereas the submission is of 
all demands up to the time of the submission oiily. 
And although it has been determined that a release 
awarded up to the time of the award, where the ar- 
bitrators have no authority to award it to that time, 
shall be satisfied by giving a release up to the time 
of the submission: yet here they have also awarded 
that all demands shall cease up to the same time, 
which takes away all doubt of their intent to ex- 
ceed their authority ; and as this award, if not set 
aside, is a bar to any cause of action arising be- 
tween the idate of the submission and the making 
of the award, it is therefore void. The plea is in- 
formal in this respect, th|£ it is a plea '^ to the re- 
^^ lief sought upon all nJMlers referred to the arbi- 
" trators ;'* whereas it ought to state what part of 
the bill in particular it is meant to bar. 



It is also over-ruled by the ianswer ; for this very 
point was lately determined in the case of Paper. 
Bish, which was exactly the same as the present; 
and there the Court held, that it must be a naked 
plea of award, and that any averments in it are 
oveNruled if repeated in the answer; and are not 
to be considered as surplusage. 
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Burton and Romilly^ in support of the plea, cited 
3 Atkins, 529. S P. Williams^ 315. from which 
Mitford (page 209) draws the general conclusion 
that this is the proper mode of pleading. 

So in the case of Butcher v. Cole, at the Rolls, 
before Lord Kenyon, 26th June 1766, where to a 
bill to set aside an award on the ground of collusion 
and M(ant of notice to the plaintiff to attend at the 
making of the award, the plea stated the arbitra- 
tion^ and that the plaintiff had full notice, that an 
agent from him attended, and there was a full dis- 
cussion before the award was made. There was also 
an answer containing similar averments of the fair- 
ness of the transactions. His Honour held the plea 
good; for an award pleaded nakedly would be 
exceptie ejusdem rei cujus petitur dissolution and is 
no full bar to the demand without denial of col- 
lusion and partiality. 

These averments therefore are necessary, and if 
any of them should not be thought necessary, it 
is at most only surplusage, which will not vitiate. 

The Court considered themselves bound by their 
own decision in the case of Pope v. Bish^ to hold 
that the award must be pleaded nakedly ; but de- 
clared they did not mean to extend it beyond the 
case of awards ; and thought that it would be too 
much to over-rule the plea on this objection; and 
therefore^ as in the case of Pope v. Bish^ gave leave 

to amend, if the plaintiff should insist upon it; 
otherwise to be good by consent. 

H S 
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^ JwJl^a. Wools v. Walley. 



Tiiabaifi>rib« i^x exceptions taken to the answer, it appeared 
titlt^iriro^ that this bill was for tithes, and prayed an ac- 

^.2ay*tiw!llT« count of the single value of the tithes, aUd that 
ih«tr«bi«waiu«. |{jg defendant might be decreed to pay such sin- 
gle value, but did not expressly waive the 
penalty ; and on this ground, 

■ 

Alexander argued, that the defendant was not 
bound to discover upon this bill, as he was thereby 
subjecting himself to the penalty at law, the plain- 
tiflF not having waived the treble value, although 
he only seeks the single value from this Court, 
which is the same as an account of tithes sinSply. 
The constant practice is to waive it expressly; and 
the case in Bunburi/y 193. must therefore be a mis- 
take, for it supposes this practice antiquated. 

Hart, coatra, contended that the prayer of the 
single value was in fact an offer to accept that, and 
therefore a waiver of the penalty, and relied on 
Bunb. 193. 

The Court were of that opinion; for a waiver 
in equity is no bar at law, but only a ground 
for the interposition of the Courts of Equity; and 
an injunction would be granted against suing for 
the penalty, as well upon this implied waiver, as 
upon the most express. 
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Bowser v. Hughes and Others. Sameday. 

npHE bill stated that the plaintiff agreed with the bui by an in- 
defendant Hughes'iox the lease of iron works, lgau,"thbM!^ 
and had expended large sums on the works, but the"u'*G^o.*^iif. 
falling into difficulties, was compelled to accept *°^*^***^^'^ 
from the defendant a less beneficial lease than that jngcoiiusroobe. 
agreed upon ; thatthedefendantafterwardsbrokethe not recovering 
covenants to be performed by him, both by nonpay- ing that'the*^" 
ment of money and in other particulars, by which bfrfmTv'erfnd 
the plaintiff was much injured: that the plaintiff ^^'^^^p^^'^*' ^ 

* «/ » I ^ performance of 

afterwards being put in prison fbr debt, and being an agreement 
insolvent, was acfvised to take the benefit of the bt'^decreed"' 
act H Geo. III. forrelief of insolvent debtors, and Sfbtor ; ^pfea, 
was brought up for that purpose at the quarter ^^^'Ij^g^?^^^^^^ 
^essioii^^and discharged in pursuanceof thesaidact;^ndertbe act, 

that the Other defendants were chosen his assignees, right to sut wai 
and the plaintiff having delivered in a schedule, Issigne^jtliat 
according to the directions of the act, his estate was luffide^ut'Lid" 
vested in them ; that his assignees, although he is ^on^^hfid'^'J,^^^ 
entitled by the act to the surplus of his estate after 
discharging his debts, and although they have 
received sums fully sufficient for that purpose, have 
always refused to give him in any account, and have 
by collusion with the defendant iJMg'At?* negJected 
to sue him on the covenants; and therefore the bill 
prayed an account of the effects come to the h^nds 
of the assignees, and that the surplus should be paid 
to the plaintiff, and also that an account be taken 
of the plaintiff's demands against the defendant 
Hughes^ and that the defendant Hug hes be decreed to 
execute to the plaintiff a new lease according to the 
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^iu« dod that the defendants his 
ioved, and others appointed in their 



ii5 bill the defendant Hughes pleaded the 
. .wii; debtors' act I* Geo. III. by which (as in 
v ,)Iea stated) it is enacted, that insolvent pri- 
N^^ijors, complying with certain regulations in the 
plea mentioned, and delivering in a schedule [of 
their real and personal estate and the debts to them, 
should be set at liberty; and that his real and 
personal estate, debts and effects, should be vested 
in the Clerk of the Peace, and by him be assigned 
to assignees named by the Justices at the sessions ; 
that such assignees should have power to sue for the 
recovery and attaining any estate or effects of such 
prisoners: and it was further enacted, that the 
Judges of the Courts at Westminster or the Great 
Sessions of Wales^ upon petition of such prisoners, 
or of any of their creditors, complaining of mis- 
management, might make'and give such orders and 
directions therein, either for the removal of the 
assignees and appointing new, or for the prudent 
and equitable management of the estate for the 
benefit of the creditors^ as they should think fit. 

The plea then stated, that the plaintiff being 
confined in gaol in Glamorganshire^ petitioned to be 
discharged under the act, and delivered in aschedule 
of his estate, (but it was not stated in the plea that 
a// the regulations in the act necessary for obtaining 
his discharge were complied with,) and was accord- 
ingly discharged by the quarter sessions, and his 
estate assigned by the Clerk of the Peace to as* 
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signees ; that the transactions which gave rise to 
the bill, passed before his taking benefit of the act ; 
that his estate was insufficient for the payment of 
all his debt^ ; that there has been no complaint 
made againstxhe assignees, either by the plaintiff or 
creditors, in order to have them removed ; it also 
denied collusion with the assignees. The plea 
came on to be argued this day by 

Burton^ PlumeVj and Shorty in support of the plea. 
Whether the defendant be liable to be sued by the 
assignees or not^ there is no privity now subsisting 
between him and the plaintiff so as to subject him 
to this suit; his whole estate is vested in his as* 
signees. A bankrupt cannot instituted suit for ^ 
debt due to himself before his bankruptcy, but the 
right of action is exclusively in his assignees. In 
the present case, the assignees are enabled by the 
act to sue : and in the case of Collet v. Saunders, at 
the Rolls 7th February \7^\ ^ where the bill was by 
the purchaser of a fund from a person who after- 
wards took the benefit of an insolvent act ; and it 
was objected that the insolvent debtor spo'uld have 
been a party ; his Honour, after taking some time 
to consider, held the bill right. This proves that 
the insolvent debtor is considered as having no in- 
terest remaining in him ; and the evident intention 
of the legislature is to divest him of all his property 
or rigbt$^,as a person no longer to be trusted with 
the management of them. 

He has not even stated any case of fraud against 
his assignees^ so as to be entitled to sue upon that 
gcound ; but merely alleged collusion generally ; 
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. . lilts have allowed legatees to 
c .e*cacor, yet that has only been 
. 'V* . I .oilusioD between the debtors 
.. iS, and on the ground that there is 
. .. ^ ijiit here there is another remedy 
. i jcriiion to the Judges of the Courts 
..c/-. or Great Sessions in Wales ; who 
:o make all necessary orders, by re- 
^ .Lie assignees or otherwise. 

^^^un/ium^ Selwyn^ and Ahhot^ for the plaintiff, 
.,.»,. u, that the plea was bad both in form and in 
.... staijce. In form ; — the plea makes no objection 
u liie bill, that did not appear upon the bill itself ; 
/or it was stated in the bill, that the plaintiff was 
discharged in pursuance of the insolvent act, and 
his estate vested in assignees, and the plea amounts 
to no more; this then was the proper subject of 
<i demurrer, if any thing. 

Hut when the plea sets out the act, by which 
certain regulations are imposed, previous to the ob- 
taining the benefit of it, and that some of these re- 
gulations have been complied with, it is bad for not 
shewing that a// have been complied with: and 
a plea here must be omni exceptione majovj and 
«ff|ually strict as at law; Burk v. Brown, 2 Atk. 
3}jB. It does not appear by this plea that the 
plaintiff was entitled to the benefit, nor conse- 
quently subject to the disabilities of the act. 

But while it omits necessary averments, it intro- 
duces many unnecessary, and is therefore double, 
and bad; for although the act, and the plaintiff's 
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« 

having complied with it, and theassignnient of his 
estate, may stand together as leading to a single , 
point; yet thet averment of insufficiency of the 
estate cannot be at all connected with these. To* 
this plea therefore the replication must be multi^ 
farious, which is the test of the plea being so; 
whereas the very meaning of a plea is to reduce 
the cause to a^single point. 

It is also bad in substance.— The plaintiff is en- 
titled by the act to the surplus if any, and by the 
bill it is stated, that there will be a surplus; he has 
therefore an interest in seeing that the fund, out 
of which the surplus is to arise, is properly admi- 
nistered ; and is still more interested if there be no 
surplus, for. then his future effects, though not his - 
person, are liable to make good the deficiency. 

The remedy given by the act, by petition to any 
of the Judgefs, does not exclude the jurisdiction of 
the superior Courts. In the case of a bankrupt, the 
petition to the Great Seal is a shorter and speedier 
mode of prosecution, and generally follow^ed ; but 
a bill may be filed for the same purpose ; and here 
the summary remedy will not answer the purposes 
of the bill ; for that jurisdiction has no power to 
compel the defendant Hughes to make a lease ac- 
cording to the agreement, which is part of 'the 
prayer of the bill. 

As the plaintiff must have a righttoinstitute this 
suit against his assignees, as being the only, full re- 
medy he can have, he must moke Hughes a party; 
for it is from their collusion with him, that the 
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and ahhou -^ jiUt v. Saunders 

sue debtor -cu aot be joined as 

on stroiig .Miig his estate; not 

and the t . A legatee need not 

no othi ' . -c executor, yet he may 

pointev: .,i of collusion between 

at Wi . • a Elmsley v. M'Auley^ 

hsve t was dismissed because 

« 

naovr .. jeen required to sue the 

.* . .'se the assignees have refused 
^ ..v!! :s the greatest presumption 

ar ^ .J IS is not answered. 

< ^.i%. — It is necessary to set forth, 

...a complied with the essential re- 

.;j :.%:u and that the defendant has not 

. .;j .«e assignees; therefore a demurrer 

u* e held : the compliance with all the 

> > loi necessary to be stated, for having, 

.. .1 iiw bill, obtained the benefit of the act, 

^w tudcd from saying he was not entitled to 

.:;%Migh possibly the creditors might have ob- 

_, .v> the plea for want of these forms. The 

;a<*»u>finsufficiency of the estate, if improper, 

, .* v rejected as surplusage — ut res magis valeat 

•^lA l^nat. 

i,)u a subsequent day, (in the Hilary term fol- 
.vnviu^O il^'i'HAM, Baron, informed the counsel 
that th(' ('ourt had considered this case, and were 
ot* opinion that the plea was good. 




f-#-. 
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PisTOR V. Dunbar. isl"&ier. 

rpHis cause came on upon exceptions to the Ateitatordji- 
■^ Master's report. It was a bill by the residuary but?ncMVh«Vb« 
legatee against the executor. The will directed £.'^p!Vh°e we- 
that one EdwardPistor should carry on his business ««««« p«'">^ 

•^ £. F* to get in 

to a given day, for the benefit of his estate. The the outsunding 

o ^ /» 1 1 . . debit. There 

executors^ trom the confidence thus reposed in being no such 
E. P. by the testator, permitted him to get in debts ^\u^ thu exeai- 
due to the testator to the amount of 240/. : he not ^""* "*^*^' 
paying this money over to the executors, was taken 
in execution at their suit; in taking the account, 
the Master refused to charge the executors with 
this sum. 

Partridge and Johnson^ for the plaintiff, con- 
tended that this was to be charged upon the execu- 
tors, for E. P. not being directed by the wijl to call 
in the debts, has^cted in that only as agent for the 
executors : and if one enables his co-executor to get 
in a debt, or collect assets of the testator, they are 
both liable, 2 Bro. Ch. R. 114. Saddler v. Hobbs; 
much more so in the case of a stranger. Here the 
defendants having taken E. P. in execution for the 
debt at tlieir own suit, (in which they must have 
sued in their own names, and not as executors,) 
have thereby received satisfaction for the debt. 
Thus, in Chiltonw. Whiffen^ 3 Wils. 13. one who 
had accepted bills for another, and had not paid 
the debt, but had been taken in execution for it, 
was allowed to recover the amount against the prin- 
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right tosue accrues, 
only proves that a bi: 
a defendant in a si: 
that he cannot be r 
'be joined in asuir 
be a plaintiff, on ^ 
the executor aiu' 
3 Bro. R. 624. s 
the executrix ' 
debtor; but 
to sue Hui^f 
of collusioi 

Burioi 
that t)^ 

quisitt . w 

colli! 
woi 



}eing taken in 

. ..ebt. 

. 4ide, argued, that 

. :hat E. P. should 

wxt he sliould collect 

r executors could never 

.T putting the samecon- 

!t testator himself had 

•J or such negligence as a 

:. ?i guilty of in managing 

. Trhe executors here are 

.* in execution, then every 

!:§ sort of diligence to compel 

ue CO the estate of the testa- 

cr the amount as if actually 



rer 
a^ 



«%% 



v4:ii, chat if there had appeared the 

jtupcion in the will that the testator 

V. F. should collect the debts due 

,^ cciCiK ihov would have held the execu- 

uu^txl, as they appeared to have acted ho- 

...i as there was no such intention hinted 

M ii, the executors must answer for this 



-.3^ -."ev 



:eived by their agent. 



r^* exception was allowed. 
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HaRDWICK. v. MyND. Sam^dty. 

jyiLLIAM MYND, the testator, by his will 
left considerable estates to his son and heir 
William Mynd, charged with certain legacies to his 
daughters ; he left other estates to George Mynd 
and John Roberts, in trust, for payment of his 
debts, and appointed them his executors. George 
Mynd and John Roberts renounced the executor- 
ship, and conveyed their interest in the freehold 
estates to the son, subject to the trust; the son, 
William Mynd, got possession of the personal 
property also, but without taking out administra- 
tion. He paid some trifling legacies left by his 
father's will; mortgaged the greatest part of the 
trust estate for his own debts: and, in about 11 
years after his father's death, became bankrupt. 

The creditors of the testator filed this bill for 
satisfaction of their demands; and various ques- 
tions arose in the discussion of the cause. 

« 

It was argued by Burton and King for the plain- 
tiffs 'r^Selwyn and Hollist for the defendants George 
Mynd and John Roberts, the trustees; — Mansjietd 
and Stratford for several defendants, mortgagees ; 
^^Plumer for the defendant Mrs. Skinner, a mort- 
gagee; — Le Mesurier for the daughters of the tes- 
tator, legatees. 

The first question was, whether the mortgages ^^^""J^l^J^] 
dnd alienations by William Mynd the son, of the the trustees 

** *' couTcy to A% Jft 
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J^'^Jl^P^JP^* property demised for payment of debts, weregoo4 
i4.B. mort^- against the cfeditors ? It was admitted, that the 

f€t to f everal 

pcrtoniwbo most Considerable moftgagees took with notice of 

have notice of ^i_ •. ^' /• ^l *. 

the trust; these the Situation of the property. 

mortgagei are 
^food. 

For the plaintiffs it was argued, that'this was a 
mere trust in William Mynd the bankrupt, and that 
the purchasers were bound to see to the applica- 
tion of the purchase money; Sir John Cotterel v. 
Sergeant Hampton^ 9 Vern. 5. Crane v. Drake ^ 

2 Vern. 616. and the bankrupt is not to be consi- 
dered as a devisee intrust to sell ; he is the agent of 
the devisees; he takes with a limited authority, 
and is in a similar situation with the vendors in 
the cases cited. 

■ 

On the other side it was insisted, for the mort- 
gagees, that William Mynd the son was substi* 
tuted in place of the trustees ; that his sales were 
good, and the purchaser not bound to see to the 
appropriation of the money. Meade v. Lord Orrery^ 

3 Atk. 240. Tiugent v. Gifford, 1 Atk. 463. 

Eyre, Chief Baron. — If the trustees had made 
these mortgages, they would not have been dis- 
turbed; in fact they are made by them; for they 
have assigned their whole interest to William 
Mynd to act for them in the trust. 

Deviseesin trust Xhc ncxt Question was, whether the trustees 

to lell for pay- * t • /» • • 

mentofdebu, wcre liable to make good thq deficiency arising 
[!^^thede. from the misq[iplication of this fund'? They in- 
dS^riwceWe" sistcd that the creditors, by lying by for eleven 
wm to'dSlT y^^^*> during which they treated with William 
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Mynd the son, as their debtor, and knew of the y**"' ^^,. 

J ' ' ^ ^ agree with bim 

assi&:nment to him, had iacquiesced'in that assis^n-^oranmcreaK 
ment, and virtually agree4||Q discharge the trus- their debts; the 
tees. Elliot v. Merryman^ 2 Atk/42. Some of t^!^oi,ti™e 
them also came to an. agreement with him during ^'*****' 
that time, by which he agreed to pay them five/>er 
cent, interest on theirdebts, instead of four per cent. 
which they formerly carried, and the creditors for 
several years ' accepted this augmented interest. 
This they argued to be a change of the security, 
and of the nature of the debt, and within the rule 
laid down in Elliot v. Merryman. 

The Court held the trustees liable to makegood 
the whole deficiency arising from the misapplica- 
tion of the fund. They mentioned the cas^of JBwr/ 
y. Dennett 9 Bro. Ch. R. 225, as similar. 

Mrs. Skinner^ a mortgagee upon the trust pre- a mortgagee 

,,, takes a boBd 

mises, under a title prior to the devise, having a from the assig- 

/..."j , ^ *". nee of thede- 

great arrear of interest due upon her mortgage, in viseeforthe 
1778 accepted a bond from William Mynd the ""J^^l^^^^l^; 
bankrupt, for the payment thereof with interest, •^J^*;''^®^^'^*^^^ 
and at the same time indorsed upon the mortgage >» unpaid; the 

o o interest is stili 

deed a receipt of the interest up to that time. The secured by the 
bond remained unpaid at the time of the bank- "*^' ^*^** 
ruptcy. 

The plaintiffs rested on this receipt, and insisted, 
that by accepting the bond, which was to carry 
interest, the mortgagee had waived her prior 
security under the mortgage ; upon which, this 
sum being interest, would not have carried interest 
as upon the bond. It was at the time of a beneficial 
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agreement, which she consented to receive as sa- 
tisfaction of the interest theadue. 






Plumer, for Mrs. Skinner, argued, that the debt 
continued to be secured on the estate, notwith- 
standing the bond, which was to be considered 
only as a security. The receipt would be evidence 
of payment, if it were not proved and admitted 
that the only consideration actually received for 
it was this bond, which could not be held to be 
satisfaction till discharged. The bond of the son 
was only^as a surety. Evelyn v. Evelyn^ 2 P. Wms. 
664, and th6 cases therereferredtoinMr. Co^snote. 

He also argued, that this bond should be tacked 
te the mortgage, and carry interest against the 
estate. 

The Court held, that the mortgagee was entitled 
to interest on the mortgage notwithstanding the 
indorsement. 

% 

The testator The crcditors claimed, that the legatees who had 

leaves assets , 

sufficient to pay bccu paid should rcfuud. This was opposed on the 
leKacies^''°the grouod of lachcs iu them» as they might have 
v^ymllu^^\^ obtained payment of their whole demands if they 
mrhraisohav ^^^ claimed from W. Mynd in proper time. It is 
had, if they had found that the personality wasted by him, and the 

demanded itin , , • , .» n . . 

time ; they Tie real cstatc dcvised for payment of debts were more 
a^ theesute*' thau suflScieut for that purpose. The legatees 
thrfegtteU^** have used proper diligence as to their own de- 
shaii refund, mauds; they had no method of compelling the 

plaintiffs to sue for theirs, and therefore ought not 

to b^ prejudiced by their laches. 
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The Court decreed, that the creditors should be 
paid the amount out of the legacies received by the 
legatees, on failure of the other funds. 

The daughters of the testator also i nsist^d on the 
lached of the specialty creditors, as preventing 
them from coming on the estates devised to the 
son, upon which their legacies were charged. 

The Court held that those estates continued 
liable to the demand of the creditors. 

One of the estates devised to the son, was mort- a devisee of 
gaged by him, a short time before his bankruptcy, ?n't!'ustTo Un 
to George Mynd the trustee, to secure a sum of ^^Jj^^^^^^j*^^^^ 
money, the greatest part of which was due from^o^T*;® 

•" ^ /. 1 wasted the pro- 

the testator, the rest from himself. perty.p.was 

devisee in fee of 
other estates 

George Mynd insisted, that as to this mortgage, w"ii,^lnd*con!"* 
he was in the same situation with the other persons Hl^^'^A.ui 
to whom the bankrupt had aliened his estate, in ««^^"^»'a debt 

^ ^ ' due to him from 

whom notice of the situation of the property was the devisor; the 

111 o {*' \ ^ r I • specialty iredi- 

neld not to nx any fraud, so as to deteat their tors shaii take 

i_ not subject to 

purchases. ^.»s incum- 

; brance, as the 

whole is a 

On the Other sitie it was argued, that George ^^^^^^^^^^^"^^ 
Mynd and his nephew, the bankrupt, transferring 
to one another the different estates of the testator 
which had come to each, were to be considered 
as joining to defraud the other creditors. George 
Mynd mustbeconsid€red,inthispurchase,asknow- 
ing that his deiftand was in danger, and that the 
fund was insufficient: he goes hand in hand with 
his nephew in wasting the property to which all the 

I 
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creditors have to trust, and can never set up his 
own demands against them. 

The Court directed, that George Mj/nd's interest 
in this property should be subject to the claim of 
the specialty creditors ( upon marshalling the as- 
sets,) and to the legacies to the daughters of the 
testator, which were charged upon it. 
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Mr. Baron Perryn was unable to attend the 
Court during all this Term. 



TkHday, 
SQth January* 

JflCHARDS moved to charge the venue into 
Herefordshire, on affidavit that the cause of ac- 
tion arose in one or both of two Wekh counties, 
to both of which Herefordshire was the nearest 
English county. 

Refused. 
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3litJ«i«ttary. ATTORNEY GeNERAL V. FoYSTER and OthcFSr^ 

Trustees of nHHE charity upon which this information was 
t7Jstfoltp"ir. brought consisted of copyhold lands in the 
inurtheohu.ch manoF of Tottmhom. The oriffinal deed declaring 

of A. and cha- '-' " 

pel of fi ill that the uses is not extant, and these are only known by 
of the'parish- the cutry of the surrender of each respective set of 
ITew ground ard trustecs to their successors; the oldest of which, in 
chip^!,"^)e old tbe 98th year of Ch. 11. is by a surviving trustee 
being too small ^^ j^jg succcssors — '' tothc uscof thcparish chuTch 

and in ruins : * 

this *as held nof of SazTit Paucras, and the chapel of ease there- 

a dcviat!-..n i i • i ■ • i • ^ j 

from the trust, '* uoto belonging, and to the special intent and con- 
werJaU.* weTtt^ ^' fidcncc that thc rents and proffts uiay be laid out 
apply the rents « ^q the usc of the parlsh church of Saiw< Pancras 

and savings lo- * 

wa^dii, butnot <4 aj^(j ohapel aforesaid, in repairing the same/' — 

to mortgage the * i iS i 

dilate. Other surrenders are to the same eflFect; — ^' to the 

^^ intent that the rents and profits of the same shall 
" be laid out in repairing the said church and 
" chapel of ease to the same belonging," &c. and 
admissions of succeeding trustees to the same 
effect; and one surrender was in these words : " To 
** tlie use andbehalf of the parish church and chapel 
thereto belonging, in and about repairing the 
same, and otherwise for the benefit thereof 






In 1779, the trustees found the chapel so ruinous 
as to be no longer capable of being repaired; they 
therefore called a vestry of the parishioners, at which 
it was agreed to build a new chapel, and to buy a 
piece of ground for that purpose. At this time 
there was an accumulation of rents of the estate, 
to the amount of 678/. mostly vested in the South 
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Sea Annuities, The trustees bought a new situa- 
tion, and built the present chapel, which was. 
much larger than the former ; that part of the pa- 
rish in which the chapel stands {Kentish town) be- 
ing much increased in population. 

The whole expence incurred, amounted to about r 
2670/. ; to defray which the trustees had expended 
the former savings, and had sold the old chapel 
and the ground of it, and let out the seats and 
pews in the new, (whereas the old was open to all 
the parishioners,) and were in treaty to mortgage 
the trust premises, in order to reimburse themselves 
for the money they were out of pocket, and to 
finish the chapel, which was not yet quite fitted 
up within. 

In all these transactions, the trusteesacted by the 
direction of the inhabitants assembled 1n vestry, 
and appeared to have conducted themselves with 
great interity and zeal for the good of the parish. 

The present information was at the relation of 
four or five of the parishioners ; and prayed an ac- 
count of the trust, andj:hat the defendants might 
be decreed to replace the South Sea Stock and 
other savings which they had so expended; and 
that it might be declared, that the future rents 
are not liable to any of the debts incurred by 
these transactions, or to replace the money ex- 
pended by the trustees therein ; and that they 
might be enjoined from raising money on the pre- 
mises by fines for long leases, or by mortgages, 
or otherwise. 
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This cause w^s argued in last Easter Term, by 
the Attorney General j the Solicitor General ^ and 
Johnson^ for the information ; and by Burton^ 
Richards, and Jones, for the defendants. 

For the plaintiff it was argued, that this estate is 
limited in its application, to the periodical repairs 
of the church and chapel, and from which uses the 
{Parish are not at liberty to deviate. Attorney Ge^ 
neral v. Bishop of Oxford, 1 Bro. Ch. R.444. (n) 
-^Attorney General v. Margaret and Regius Pro-^ 
fessors, Cambridge, 1 Vernon 55. — Ex parte Bolton 
School, 2 Bro. Ch. R. 662. 

Here the purpose of the trust is not at all cotn- 
plied with: in the old chapel the seats were coni- 
mon; in the new that privilege is taken away from 
the parishioners. In the old, marriages could be 
solemnized: but the new is, by the change of situ- 
ation^ deprived of that benefit. 

The enlarging the dhapel on account of increased 
population could not have been considered as re- 
pairing, even if only making an addition to the old 
chapel; and the new ground purchased is also 
quite foreign to the idea of repair. 

If circumstances render the original intention of 
the trust impossible to be complied with, the de- 
viation should be as little as possible : and if re- 
building became absolutely necessary, it should 
have been on the old spot. This doctrine of cy 
pres is recognized in the case of Foy v. Foy, cited 
in 3 Bro. Ch. R. i^l. The buying ground and 
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building is held so difTerent frdm any repairs, that 
a beqaest for the latter is good, notwithstanding 
the mortmain act. ^aughanv. Parrer^ 9 Vez. 189. 
but the former is bad. Attorney General y. Bowles^ 
3 Atk.S06»—^ Attorney General v. Nash, 3 Bro. R. 
Stt9^ — ^nd Attorney General y. Tindall, Amh. 614. 

'The agreement of the parish could not give au- 
thority to squander more than the growing rents. 
The parishioners are not properly the cestui que 
trusts; they have only the advantage of this charity 
ini a particular way ; and as the parishioners at a 
ftiture period will have the same claim, the present 
ihh^bitahts cannot use more than what becomes / 

due in their own time, even in repairs. 

The accumulated rents must be considered as an 
addition'to the original estate, and liable to the 
same trusts ; and although there may be a doubt 
whether this might not fairly have been applied in 
repairs^ at least it is inapplicable to tb4ilipurpose of 
biiildihg a new chapel ; especially as by this means 
it defeat^ tlie intent of th6' chftrity, to repair the? 
cfhiirch' also, which must thus go without repairs, 
if the whole fund is wfeitii^d ini the riew chapel. 

» 
For the defendants it was argued, that the gene- 
ral design of the ch'atity is for accommodation of 
the parishioners, in the church and chapel ; and 
when that accommodation cannot be attained by 
repairs, as must at soniie time or other happen in iall 
buildings, it impliedly authorizes rebuilding. If 
the trustees^ finding that the state of the chape> 
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V prevented their applying the rents to the express 

purpose of repairs, bad come to a Court of Equity 
for directions, the Court would have ^fcreed ex- 
actly what the trustees have done; and although 
the want of such authority might have been a 
reason for an injunction against their proceeding 
in the buildings it can be no reason for punishing 
them now when it is done. Attorney GenercU v. 
Green, 2 Bro. Ch. R. 492. 

The identity of the chapel is not destroyed by the 
change of situation, and therefore that can make 
no difference. The rebuilding is not only ne- 
cessary in order to preserve the chapel at all, but is 
the cheapest plan for the4rust. The attempting to 
keep it up by constant repairs, would drain the 
fund so as to be of no assistance to the church ; 
whereas, after rebuilding, the chapel will not re- 
quire repairs till again ruinous. 



Eyre, <^ief Baron. — This case has been argued 
as if the church and chapel were originally built 
from this fund ; but on the contrary, both must 
have been in existence before the bequest to repair 
them. The keeping them up is therefore a bur^ 
then on the parish, independent of the charity ; 
and there can be no necessity to infringe on the 
principal sum by mortgage or otherwise for that 
purpose. 

The trustees have acted^ in the rebuilding, by 
order of the parish and as their agents, and not by 
their own authority as trustees. 
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The vestry and the trustees have acted as the 
Court probably would, upon application to them 
have directed. The trust to repair becoming im- 
possible in its application, the applying the grow- 
ing rents and savings to the purpose of a building 
by direction of the parishioners, cannot be objected 
to; rebuilding is included in a covenant to repair 
and uphold ; and comes as near as possible to the 
express intent. Attorney General v. Harrow 
School, S Vez. ^5h}is in point to this, and also to 
the circumstance of the fund, applicable to repair 
both church and chapel, being applied to the 
chapel alone. 

The purchasing and exchanging lands, letting 
the pews, and selling the old materials, are all 
foreign to this information ; in these the trustees 
acted as agents for the parish, without relation to 
the charity at all. It is impossible for the trus- 
tees to cover the whole expenditure out of the 
trust, because they cannot break in upon the fund 
destined to be applied, as repairs are wanting from 
time to time. 

HoTHAM, Baron.— 'I agree that that only can 
fall upon the funds of the charity, which comes in 
the place of repairs, to wit, the rebuilding, which , 
I never had any doubt comes within the meaning 
of the trust. — The other expences must fall on 
the parish. 

Perryn, Baron, concurred, and added, that the 
defendants would be no losers, because, if they 
had managed properly, as it appeared they had. 



\ 
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they were entitled to reimbursement by a parish 
rate. 

ThomsoK^ Baton, of the same opinion. 

The Court however chose to recbrisider tKeir 
opinion, and the decree was this day pronounced by 

Eyre, Chief tiarbn. — Wei before* delivered but 
opinions upon' this case, and Tbave riot no^v'miicli 
to add. 

On such a trust, where we are not bound dbwtt 
by any express declaration of uses, but have to col- 
Ifect the intent from the practice, and the terms* of 
the s'urrerid^rs, it^ is reasonable that if the cb'apel 
be so decayed ^a's to be irreparable, the fund ma^ 
be applied tci rfebUiid ; attd the alteration' of the" 
slt^, fot cbriireiiien'fcy' to the pari^ti, cah riiakb n6 
diflfereVice^ 

Therfe majrbe a qiiesWon, wH^ther the jfttiiiij^ 
• up of the new chapel be properly payable duk^ 
of the funds of this charity, that not being so 
itoriiedlately analogous to reparations, as the' re- 
building is ; ahd if the case were for direcftiinsi' 
whether a sum noVin^ the hands of the trustees^ 
should be applied to .that purpose. We should^ 
entertain great doubts up6n the subject; biii we 
, will not pronounce a decree with such a'rfetfo- 

spective effect, as to force th^ trustees to pay 
a^ain, out of their own piockets,' what they halve 
laid out bbnd\fidel for the benefit arid by thfe 
desire of the parish. 
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As the accumulations and growing rents have 
been swallpwed up in the rebuilding, which we 
think properly chargeable on that fund^ it is un- 
liticessary to go into the account, what part of the 
expence shall be a charge on tliechfeirity, add what 
dn the parish. 

We distniss the bill, as^td the ptayer^ that th6 de. 
fendants should replace the money in the funds ; 
declare that the future rents are not liable to make 
good any debt contracted for rebuildimg; and eii- 
jdin the defendants from raising nioriey by mort- 
gage, or other anticipation of the profits, ifor dis- 
dharge of such debts : at the same time we think' 
tbe trustees are entitled^ in conscience and hdndur; 
to a complete reimbilrsemerit froth the parish. 

In thd reply, the Solicitor General contended that 
€Jveri if it should appefaf * that the prayer of the bill 
was cjiiite y^toiig (as bfeing against the acts of the 
defeildahts as trustees, whereas in fact the acts 
were done by therti as agents for the parish,) yet 
the bill could riot be dismissed, if there appeared' 
a possibility of giving any directions about the 
charity. Attorney General v. Smart, 1 Vez, 72. 
Attorney General v. Governors of Harrow School) 
2 Vez. 559. 

EVre, Chief Baron. — ^It is certainly the general 
rille not to dismiss, wheris any directions are to be 
giveii, even though the prayer be mistaken. 
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sameday, Randal and Othcrs V. Hearle and Others. 

Adcvueto^. 'TJLIZABETH DODD died in 1771, and by her 
liberty'to icarc will bequeathed unto Joseph Dent, since de- 

whomX^^ ceased, and Isaac Dent, now also deceased, who, 
d^'^efiin^ofit survived the s^id Joseph, all her personal estate, in 
recommending io trust to convett the sauie into money, and lay it 

her 10 have a .111 • • 1 

duercgard to out in landed OF government securities, and to pay 

moth^rwb! the interest to her' sister Mary, late wife of the, 

mrdatoT^^ plaintiflf Randal, for life ; and by her said will she. 

to the objects further directed, " that the said Maru, if she pleased. 

of Ihe appoint' , ^ ^ * • 

ment. «< by wiU or assignment in her life-time, might give 

*' that her estate to the children born of her body ; 
' *' and if she died without issue^ it should be in her 
*^ power to leave the same to whom she thought most 
" deserving of it, recommending her to have a due 
< ' regard to the aiding and assisting the relations and 
^^ kindred of the testatrix's mother; and should it so 
^^ happen that the said Mary should die intestate, 
'^ and without a regular disposal of her estate, in 
^' that case, the testatrix*s executors should have 
<' power to dispose of the same as they should think 
" proper, having a regard to the testatrix's mother* s 
^^ kindred.** She left the said Joseph Dent and 
Jsaac Deni executors. 

Mary Randal died, leaving a will, which after 
reciting the will of Eliz. Dodd, aod that sheMary 
Randal having no children, and thinking her. 
husband James Randal (the plaintiff) to.be most 
deservi ng of the said estate, so given to Joseph Dent 
and Isaac Dent by the said will of Elizabeth Dodd 
upon the trusts therein mentioned, '^ therebyj in^^ 
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" pursuance and execution of the said power or 
" authority given to her in and by the said will of 
** the said Elizabeth Dodd^ bequeathed and left the 
" said estate unto her said husband (the plaintiff.)" 



She also by her will gave, devised, and be- 
queathed unto her said husband all other her real 
and personal estate; and she thereby made the whole 
of the said estates so given to her said husband, the 
plaintiff Jam^^ Randal, subject to the payment of 
several legacies to the other plaintiffs, to be paid 
within three months after her death, and appointed 
her husband sole executor. 

James Randal duly proved the will ; and there- 
upon the plaintiffs brought this bill against Isaac 
Dent, the surviving executor of Elizabeth Doddy 
(and afterwards by a bill of revivor against the de- 
fj^ndants Ilearle and Tinkler as representatives of 
Isaac Dentj) for an account, to which the other 
defendants, being next of kin of the said testatrix 
Elizabeth Dodd^s mother, were by order of the 
court added as parties. 

This cause was argued By Selwyn aad Richards 
for the plaintiffs, and Burton and Thompson for the 
defendants. 

« 

The cases cited for the plaintiff were principally 
i\\t%e\Harlandy. Trigg, 1 Bro. Ch. R. 142. Wynne 
V. Hawkins, ibid. 179. Bland v. Bland, cited in 
2 Bro. Ch. R.43. Cunlife v. Cunliffe^ Amhl 6S6. 
A case in Lord Eger ton's time, cited in Civel v. 
Richy 1 Ch. Ca. 310. Palmer v. Scribb, 2 Eq. Ca. 
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Abr. 29 !• Cary SO, 31, 99 ; and the case of Bufl 
V. Vandy in the Exchequer, HiJ. 1791 : that w^^s 
a bill for a legacy ; the will gave a power to A. to 
appoint 100/. by will to the plaintiff; ^4. died 
intestate ; the bill was dismissed. , 

On the other side were cited, Harding v. Glynn^ 
1 Atk. 4()9. Eaiesv. England, 2 Vern. 469. Pear-' 
son y., Garnet^ 9 Bro.Ch. R. 38, Massey v. Sherman, 
Aaibler 590. Wareham v. Brown, 9 Vern. 153. 
jRichardson v. Chapman^ 5 Bro. Pari. Ca. 400. 

Eyre, Chief Baron, this day delivered the opi- 
nion of the Court. After stating the case. — On 
behalf of the plaintiffs it is contended, that this is 
a good execution of the power by iMiiry Randal^ 
an^ the plaintiffs entitled under that appointmeat. 
On the other hand it has been arguedfor the next pf 
kin, that the power was only to apportion among 
them, not to appoint to others; and that therefore 
HO appprtionment having taken place, the fund is 
to be divided equally among them. And lastly, 
the plaintifft/am€^jRanr/a/ claims, that if this shall 
be, held a void execution of the power, the exe- 
cutors pf Elizabeth Dodd, who had also a. power 
of appointment, being dead» the estate is not difli- 
posed of, and reverts to him as administrator of his 
wife, who was sole next of kin to the testatrix 
Elizabeth Dodd. The effect of which would be 
to give him this fund, not subject to the legacies 
left to the other plaintiffs. 

M<^'^ Jiandal h§id only a life estate ; and the 
devise to such per^son as she shall think n^ost de- 
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serving, is a power in her. If the recommendatioa 
were to be taken as mandatory, it would operate as 
a condition ; and then the question would arise 
between the plaintiff Randal ^nd the next of^kin of 
the mother. But if this is a mere recommendation 
as to the manner of executing the power^ without 
being mandatory, then it will have no more effect 
on the execution of this as a power, than if the 
devise had been to Mary Randal absolutely, with 
a similar recommendation as to the manner of dis- 
posing of it. The latter is the opinion of the 
Court. 

It is material to observe the distinction in the 
words of the power given to the sister ilfaryfrom 
that given to the executors; by which, the having 
regard to the kin of the mother, is left at the option 
and discretion of the one, but made mandatory 
on the others. 

/ 

A direction in a power may be prevented from 
being a condition, either by the uncertainty of the 
object, or of the terms of such direction. This 
then seems to us a sufficient execution of the 
power ; and the plaintiff Randal entitled, subject 
,to the legacies. « 



j 
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Someday. BETWEEN 

Thomas Evans and Elizabeth his Wife, late 
Elizabeth Watkins Spinster, William 
Morgan, and W. Powell, Plaintiffs. 

AND 

r 
% 

. Elizabeth Charles Widow, John Probert 
and Elizabeth his wife, Joseph Jenkins, 
Ann Jones Spinster, Mary James Widow, 
Ann James Widow, Edward Meredith and 
Alice his Wife, and Joseph Powell and 
Rachael his Wife, Defendants. 

Eyre, Ch. B. delivered the opinion of the Cpurt. 

r.F.compound- rpHiscasearises upon thefollowingcircumstances: 
ditors; hSsw?-' Johu Heath, by his will in 1748, after giving 
jl°ft J'fund'tr" some pecuniary legacies, to be paid out of the mo- 
of tbl^'dcMMo^ "^y ^"^ to him from Charles Floyer, left the residue 

the compound- of his fortuuc to his sister Alice Heathy and ap- 
ing creditors . 111. . rrsi t 1 ■ r. ^9 i 

» or their per^ pomted her his executrix. 1 he debt from Charles 

/i "w ['Th"Td!* Floyer was 668/. secured by bond. He, becoming 

^*ceM?d^c^t* insolvent, came to a composition with his creditors 

^nifici^iiy^o ^^^" after JoAn JJea^A'^ death, hy vi\i\c\i Alice Heath 

this bequest, and most of the other creditors agreed to accept 

of kill, Dor resi. ten shillings in the pound in satisfaction of their 

©"ihecrfdItM. demands. Before receiving thiscompositiouf^/fce 

Heath died in 175 Ij and by her will, after some 

legacies, bequealhed the residue of her property 

among some of her relations, whose representatives 

are parties in the cause: she appointed William 

Charlesditid WilliamWatkinshex executovs. William 
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Watkini^ having survived his co-executor, William 
Ch(trles, died, leBvm^ the plBintiff Elizabeth Eva$u 
his daughter, who obtained administration of his 
effects, and has likewise been appointed admini- 
stratrix de bonis nan of John Heath and Alice 
Heath. 

Afterwards in 1786, Blanch Floyer^ the widow 
of Charles Floyer, died, having made her will, by 
which^ after reciting the insolvency of her late 
husband, and her intent to charge her estates with 
the payment of the remaining ten shillings in the 
pound to the creditors who accepted the compo- 
sition, she devised certain estates to trustees in 
trust to raise a sum of money equal to the ten shil- 
lings in the pound given up by them, and to pay 
the same unto such of the creditors as accepted the 
composition, '* or their personal representatives^** 
rateablyand in proportion to their respective debts. 

Of the share of this bequest, coming to the- re- 
presentatives of Alice Heath, four sets of claimants 
have appeared : 

First, the plaintiff Elizabeth Ewsns^ as admini- 
stratrix of Alice Heath, the compounding creditor. 

Secondly, the residuary legatees under the will of 
Alice Heath, who claim this as part of her estate* 

Thirdly, the next of kin of Alice Heath at the 
time of her death, or their representatives, who 
insist upon this sum as a part of her property un- 
disposed of by her will. 
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Fourthly, the next of kin of Alice Heath at the 
time of the death of Blanch Flayer^ on the ground 
of this sum not having vested as part of her estate 
till that time^ 

Between these claims we have found ourselves 
very much puzzled to form any determination; 
and we now decide it rather because it is neces- 
sary to award the property to some one, than that 
we see clearly a superior right in any. 

The only question is, who are entitled to take 
under the description of the personal representatives 
of the creditor. The administratrix contends that 
that is a mere descripiio persontB under which she 
is entitled ; that the testatrix Blanch Floyer meant 
to restore what the composition had taken away ; 
that she is to be considered as throwing this into 
the mass of the estate, to vest in the legal represenr 
tari ve of the creditor with her other property, with- 
out any ulterior view as to the distribiitioa of it. 

Certainly, whoever is entitled to this fund must 
claim through her, as having the legal right, and 
the diflSculty is to raise any trust by which she 
can be bound to pay it over to any other person. 

If we revert to the will of Alice Heathy there is 
this absurdity, that we are applying her directions 
in her will to a fund which did not then belong to 
her, and which cannot by any possibility be con^ 
sidered as part of her estate at the time of her deaths 
If she had expressly devised this sum, it would have 
been void for want of interest in her ; then no im-» 
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plication can raise a trust in favour of the resi- 
duary legatees, where an express devise to them ^ 
would have been bad ; and if they cannot claim 
under the will, certainly they have no other title. 

The next point is, whether either set of next of 
kin can claim under the statute of distributions, 
or by any equity analogous to that statute. The 
personal representative is in general considered as 
trustee of the property devised from the testator, 
undisposed of, as belonging to him. But of property 
which never did belong to him, I cannot see that 
any such trust can be raised, or that the next of 
kin have any claim. Their right must vest in in- 
terest at the death of the intestate if at all ; the next 
of kin therefore, at the death oi Alice Heathy would 
be the persons to claim if any could; but at that 
time this had not vested, nqr could ever vest as 
part of her estate. 

Then it seems to follow, as a necessary conclu- 
sion, that the legal representative of Alice Heath 
must take this sum for her own benefit, whether 
that may have been within the intention of the 
testatrix Blanch Floyer or not ; if there is no other 
person entitled as cestui que trust of the money, the 
plaintiff must have it for herself, because no one 
can take it from her. It is not necessary that an 
intention in her favour should be expressly shewn 
by the testatrix. Probably she had no remote in- 
tent to define the objects of her bounty, which was 
meant generally as an act of justice to the estate of 
the creditor. Has she demonstrated any intent in fa- 
vour of either of the other claimants ? if not, the 

K 3 
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rule of law must prevail. The plaintiff is devisee ; 
no implied trust can be sheM^n in favour of any 
other person ; she must hold for her own benefit. 

The case of Bridge v, Abbott* at first raised a 
doubt in the minds of the Court. There the Master 
of the Rolls construed the words legal representatives 
as a designation of the next of kin, from the ap- 
pointment of the testator in their favour, and the 
exclusion of any other possible intention. If we 
coOld say, in the present case, that any person was 
particularly designed under the words of the be- 
quest, we should find no difficulty in the case; bAt 
here there sedms to be no possible ground to imply 
the residuary legatee, or either set of next of ki»j 
as particularly meant to be benefited. We do not 
theretbremean todispute the authority of that case; 
it will stand upon its own grounds. The Master pjf 
the Rolls rested on the designation of personal re» 
presentative in the statute of distributions as a 
ground to construe it in favour of the next of kin 
in that case : he there observes that it is confined 
in the statute to the immediate representatives, aft 
the son representing hii father, and does not ex- 
tend to more remote kindred : hefe the ne*t of 
kin are collateral, 

We find therefore insuperable difficulty to tnke 
this fund from the person who answers the designlh 
tion in the bequest, as personal representative tX 
Alice Heath; and decree, that the plaintiff £/ttd- 
heth Evans is entitled under the will of Bi&meh 
Floyer. 

* 3 tero. Iftep. 224. 
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5th February^ 



rpHis was an action on a wpger. The first count ^„^ 
of the declaration stated, " that a certain dis- "^^^ 



A declaration 
on a wager» 
whether a cer<*> 
taio agreement 

*' course was held between the plaintilSf and the p"""i»»^>°« *<> 
*' defendant of and concerning a certain mark setby^J.reaiiy 
*• and subscribed to a certain paper writing, pur- b^him.Tgwd 
« porting to be subscribed by one William Thorpe^ after Tcrdici. 
*' with his mark^ upon which toid discourse, a 
** question arose whether the said mark so set and 
** subscribed to the said paper writing was the mark 
*' or signature of the said William Thorpe^ and ^vas 
** subscribed by him, &c.*' and thereupon the 
|)laintiff asserted that the said mark was the pro- 
per mark of the said William Thorpe^ &c. The 
isecond count was the samej only stating it as 
lEin agreement instead of n paper writing. 

After verdict for the plaintiff, Partridge moved 
in arrest of judgment, against which cause was 
now shewn by 

LeblanCj Serjeant, and Gibbs. — Two objections 
haivebeen raised to this declaration ; first, that idle 
wagers between persons not interested in themat« 
ter in dispute, were not the proper subject of an 
action. Secondly, that this wager is in its nature 
void, as involving the interests of third parties. 

Etre, Chief Baron. — Confine yourselves to the 
last point, for the. fir^t is too clear to admit of au 
argument ; for however contrary to public policy it 
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may be to countenance idle wagers, the case has 
been too often decided for us to enter upon it now. 
The pleadings upon an issue out of a Court of 
Equity, are by way of a wager, as being a known 
legal ground of action. 

As to the second point, it was argued, that thid 
case did not come within the rule of prohibited 
wagers, as laid down in any of the cases. That 
rule is confined by the judgment in Da Costa v. 
Jones^ Cowp. 736^ to those bets which afiTect the 
feelings of third parties, so as to tend to a breach 
of the public peace : and by the case of the Earl 
of March v. Pigotl^ 6 Burr. 2S06, it appears that a 
wager is not void merely because it affects the feel- 
ings of others ; but this wager does not appear on 
the face of it necessarily to affect the feelings of any 
third person. It does not appear upon the record 
that this writing is disgraceful to Thorpe^ if it be 
true that he has subscribed it ; nor that he is at 
all interested in character or feeling of any kind, 
in having it concealed that he did so. 

No other person can be said to be interested or 
affected by what appears on the record, for no other 
is even hinted at in it. It does not even appear 
that this was such a writing, that the putting the 
name of Thorpe to it would be a forgery in any 
other person; and therefore it cannot be said to 
involve such an accusation. 

If indeed, in order to determine this wager, any 
evidence had been adducedbythe plaintiff, fending 
to bring a third person into disrepute, such evidence 
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dttght to have been rejected ; or if upon the whole 
case appearing in evidence, this bad been proved to 
be a contrivance between these parties to enter into 
an inquiry disgraceful to a third person, that would 
have been a proper ground for a nonsuit^ or a 
motion for a new trial. But after a verdict unim- 
peached^ we must conclude that no such thing 
appeared on the trial ; and that the trial of this 
issue might have involved matter injurious to some 
third party is no objection ; for that was over-ruled 
in the case of Good v. Elliot^ 3 Term Reports, 693, 
in which the probability of its doing so was at least 
as great as in this suit ; and there the case was 
stronger; for there a third party likely to be af- 
fected was pointed out in the record ; in this case 
no other person is mentioned. 

Partridge fieorge Wilson^ and Harvey^ on the other 
side. — Theonlyquestionnowremainingis, whether ■ 

this wager affects the interest of third parties, so as 
to make it void. If this paper be subscribed by 
Thorpe^ it must be presumed from its title of ah agree^ 
nien^, in the second count, to besomethingby which 
he is bound to the performance of some duty, to 
which it was necessary that he should affix his name : 
then the determination of this wager calls upon him 
to produce his contracts with other people ; and by 
the same means all his books or title deeds may be 
inspected. And if it be clear that no strangers can 
call upon him to do so, if the whole paper to be 
produced appear upon the record, it never can be 
suffered that the ingenuity of a pleader in setting 
forth only part of the case can make it otherwise; 
and enough appeatis 1iere to shew that this was an 
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obligatory writJDg. But it not only affects his 
interest, but his credit aIso;'for if be has subscribed^ 
and afterwards suffers it to be doubted that he did 
so^ it is disgraceful to him, and therefore is not to 
be inquired into by tbe idk curiosity of others. 

If this subscription was in fact put there by third 
persons, it is forgery in them ; and certainly tbe 
inquiry tends to call in question some person's hav- 
ing dishonestly affixed his name to an agreementir 

All these inquiries naturally tend to disturb tbe 
peace of society, which is the principle of the deci^* 
sion in DacoHa and Jones; and it is not necessary 
that such inconveniencies should actually occur oa 
the evidence. The wager must be good or bad 
originally, according as it tends to these incon-r 
venienciesor not, as was decided in the case of 
Alherford v. Beard^ 3 Term Rep. 610 ; there the 
wager was held void on this ground, although the 
defendant had admitted himself to have lost it^ so 
that no inquiry was necessary. And the case of 
Cox V. Philips^ Ca. Temp. Hard. 3d7y is a strong 
decision that the character of a third party cannot 
be brought in question by such an actiou. The case 
of Good V. Elliott only decides that a wager upon 
indifferentsubjectsisgood ; for the Judgesexpressly 
go upon this ground, thatS. 7^e'« character was not 
in question, as the decision was referred to her; and 
theevidencenecessarycouldnotbetoshewwhatshe 
haddone^ but what she, when referred to, saidshe had 
done. Here the criminiai fact is the point in issue. 

Eyrs, Chief Baron. — This case turns upon the 
manner in which the objectioa is taken. In a 
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motion in arrest of judgment, we cannot seek about 
to impeach the verdict; but the wager must appear 
to be necessarily void^ otherwise we will now pre- 
sume the verdict right. The wager must at the 
time of the making of it be either good or bad ; 
but it is from the manner of pleading only, that it 
appears on the record to be either the one or the 
other. If the pleadings state only so much of the 
transaction as is legali and the other part appears in 
evidence to be illegal, it is a proper ground of 
nonsuit, or of granting a new trial ; or if put upon 
the record by means of a special verdict, the Court 
dan decide upon it : but here the wager, as statd 
in the declaration, does not necessarily imply an 
imputation upon any body^ It does not appear 
whether the agreement was on a subject of im^* 
portance or merely idle; whether it was executed 
or executory ; whether any person was interested 
in the agreement, or its subscription ; whether it 
was an original or a copy^ If it had appeared ob 
the record^ as in Dacosta v. Janes, that a third per- 
son was necessarily affected in interest or character^ 
it would have altered the case. 

The other Barons concurriDgi the rule was disr 
charged. 
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rkurtday, CORBETT V. BARKER« 

*7th February. 

Bait>n and feme rpHis was a bill fof redemption of mortgaged 
If'hfonhr^" premises, and for an account of rents received 
feme, mortgage jjy j^g defendant, and of the produce of timber cut 

by fine, and af- ** ■ , > 

terwardsconvey down and sold by him. The plaintiffs father and 
demption by'*' mother being seiased^ in right of the wife, of the 
irtbe*°mort!*^ estate in question, agreed, in 1739, to mortg«geit 
morrig^\av- f^^^ 60/. to ouc Carlisle; and accordingly it deed of 
ing remained mortsasfc was cxccutcd to him for a term of 1000 

in posBcssion as t . i j j • j i 

complete own«r years, which deed contained a covenant to levy a 
80 years, during fine to CdvUsle ufid his A^rs of the premiscs ; pro-* 
hMbL^ndftenL^^ that if thc mortgagor should pay 

fr^m whom ?J' ^^ ^^^ mortgagee, his executors^ administrators^ or 
badgotbiscon-^,io.||5 the Said sum, &c. then the said term to be 

▼eyance ; the o ' 

heir of the wife yojd ; " which Said fine, and all other conveyances 

is barred of his - , ^ - . i n i t i • 

equity of re- " of the prcmiscs, shall be and enure to the only 
la^oftime! * *' use of the said Carlisle^ his heirs and assigns, sub- 
' ^ " ject to the proviso abovementioned, and to no 

" other usesv;whatsoever." The fine was accord'^ 
ingly levied, reserving the equity of redemption to 
the husband and wife and their heirs. In 1740 tfai& 
mortgage was assigned to the defendant, who at the 
same time advanced 30/. more to the father«r Iq 
February 1740 the father and mother of the plain- 
tiff*, in consideration of 160/., by lease and release, 
conveyed their equity of redemption in fee, and 
covenanted, that all fines, conveyances, &c. should 
enure to the sole use of the defendant in fee. The 
defendant, accordingly entered upon the premises^ 
and has continued in possession ever since.' In 1741 
the mother died; the fatjier died in 1785; by 
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which the plaintiff contended that this estate 
descended to him as heir to his mother, subject to 
the mortgage. ' 

Burton and Scaife for the plaintiff. — The only 
grounds on which this prayer can be opposed, are, 

First, that the fine in 1739 can be connected with 
the subsequent conveyance in fee, so as to bar the 
heirs of the wife. 

Second, that the length of time during which 
the defendant had been in possession^ would bar 
the equity of redemption. 

As to the first, the mortgage deed is only for a 
term of years ; though the fine is in fee, yet it is 
to the uses mentioned in the deed ; and there is a 
proviso that on payment, &c. the term shall be 
void ; then only the term was in the mortgagee, 
and the fee was a resulting use in the wife from 
whom it proceeded, and that being vested by the 
statute, she was immediately in of her old estate 
as to the fee. 

Then, it is impossible that the subsequent con- 
veyance can receive effect from the fine ; for being 
levied to certain uses, and to no other, it was 
functus officio^ and there could not afterwards be any 
new uses dec lared by any subsequent deecjl, without 
the solemnity of another fine ; and this seems to 
have been the principle of the case of Fleetwood v. 
Templemany 2 Atk. 79* ; and a contrary rule would 
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< k#ry dugerous, for then a husband, having oi^ 
d^ijt^ his wife's coQsent to a slight iocumbranait 
Mid procured a fine for this effect^ without any op« 
positioQ from the wife's friends, or the Judge be- 
tore whom she is examined^ n^y^ by a subsequent 
clau destine declaration of other uses, unfairly ob^ 
tained from her by his authority^ be able totally 
to make away with her estate, which the solem- 
nity of a fine is meant to prevent 

As to the second point: it is true, that if a 
mortgagee is in possession for twenty years^ and no 
Mcount of the rents is given or demanded during 
that time, nor any other circumstance shews thtt 
he considers himself as only a mortgagee during 
that time, Courts of Equity will not disturb his 
title. But the title of the plaintiff did not accrue 
till 17S5, and this rule of equity is to be takeii 
like the statutes of limitations mtlaw, that is, with 
k proviso in favour of all who are necessarily ob- 
structed from claiming their rights. It is true, the 
Court haft sometimes indulged a remaidder*man 
of an equity of redemption, with liberty of redeeos^ 
ing the mortgage, where the tenant for life neglect-: 
ing to keep dowa the interest, the mortgageel 
threatens to get into possession : but that is not 
compulsory on him, as it is on the tenant for iife ; 
aad therefore he has not forfeited his equity. 

Besides, in order to obtain an absolute titie 
through kengdi of possession, it is necessary tkaX 
ditt fOBsession sliould be adverse ( whereas hens 
the mortgagee is in thioagh the tenant 1^ the icuc* 
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tesy ; for the lease and release, although insu fficient to 
convey the estate in fee, was vsdid against the 
husband to convey all his right in the premises. 

The tenant by the curtesy was bound to keep 
down the interest ; and if he had actually done so, 
there could have been no pretence to dispute the 
plaintiff's title : but in fact, by this conveyance, the 
mortgagee is in the place of the tenant by the cur- 
tesy, and is therefore subject to the duties of that 
character, and among them^ to that of keeping 
down the interest; he must therefore be consi>- 
dered as having done so, and as having paid the 
one hand with the other; as otherwise he will be 
benefited by his own wi-ong; the adverse posses- 
sion is therefore only since the death of the tenant 
by the curtesy in 1785 ; and although he cut down 
timber, and otherwise acted as complete owner, 
yet that cannot give him amy absolute estate» if 
hie had it not before^ 

Jtomi%, on the Other s^de, ai^ued that the bill 
^(^uld only reach one half of the estate ; for as the 
fine saves theequity of redemption to the husband 
and wife, and iheir heirs ; one half was therefore 
vested in him, and passed to the defendant ; but, by 

Thomsoh, Baron.— It has often been ruled that 
a reservation of this kind, in a fine, levied com^ 
p\eteiy diverso mttdtn^ shall not, without an express 
declaratron of such intention, carry the estate in 
a new channel ; nor even if it had been to the 
husband and his heirs only# 



us CASES IN THE EXCHEQUER, 

HomUly.-^The defendant's estate is absolute by 
his long possession ; for, notwithstanding the estate 
of the tenant by the curtesy^ the plaintiff might 
have brought his bill to redeem, as a matter of 
right, and not merely of indulgence. Cashborn v. 
Scarf e, 1 Atk. 603. 7 Vin. Ab. 156. and it is said 
by Lord Hardwicke^ 2 Atk. 333, that a tenancy by 
the curtesy is no excuse; for it isofno consequence 
to the mortgagee who had the equity of redemp- 
tion ; if they do not make use of that right, they 
shall be barred. The defendant is allowed by the 
bill to have acted as owner in every respect, and 
was entitled to the possession, independent of the 
conveyance in fee, by a prior legal title, and there* 
fore there is no pretence that he was in under that 
conveyance. 

Eyre, Chief Baron. — If a mortgagee gets into 
possession, and a bill is brought to redeem in pro- 
per time, he is bound to account : but if no bill 
is brought within twenty years, nor any admission 
of his holding in trust^(aspaymentofpart of the rents, 
&c.) his estate is absolute, although it might be 
proved that he had received more than the princi-* 
pal sum before the twenty years were expired. 

Burton. — That is when there is another having 
an adverse right, and neglecting to call upon him 
for an account of the rents and profits ; and then 
^quityt in order to quiet titles after so long posses- 
sion, presumes an absolute conveyance. 

Eyre, Chief Baron. — That is not an answer to 
the objection ; nor do I believe that any answer can 
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be given to it. The rule is not founded on a pre- 
sumption of an absolute conveyance, but is merely 
JSL positive rule introduced for the sake of quieting 
the title after so h^ng a neglect to redeem, analo- 
gous to the statutes of limitations at law. The 
plaintiff might have redeemed, notwithstanding the 
tenancy by the curtesy, and therefore bis neglect 
to do so shall bar him. As to him the defendant 
was in the same situation as any other mortgagee 
in possession. 

As the plaintiff fails upon this point, it is unne-* 
cessary to consider the other^ as to the operation of 
the fine upon the subsequent conveyance, although 
upon that point the plaintiff^s counsel seemed to be 
in the right. 

The bill was dismissed. 

This cause came on again upon a rehearing in 
Trinity Term 1795, but stood over for judgment 
till the next Term^ 



In the Committee of Privileges of the House sthFeimafy. 

of Lords. 



ON the petition of the Marquis of Tweedale and ^^^^""^ ^ 
others, peers of Scotland^ against the votes ctrt^y uiat a 
giv^n at the late election by the Duke of Leeds (as ^^ theUi^ 
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in Chancery, L^d Viscount Dunblane^J the Emrlsoi RosAerry 
atetu; and if aod JDe/ofatsie, and the LwdM Sinclair, Liikdor$9^ 
^^Cz^' and Faiffasy the questiob turned upon the vali* 
iSffSit'JitiJte.dityof the several writs produced to certify that 
these peers had qualified theuMelves to send prox- 
ies according to the directions of the statute 
6 Anmey c. S3. 

By that statute, section 3^ it is enacted, That all 
the peers who meeton the royal proclamation, shall, 
before they proceed to the election, and in the pre* 
sence of the peers assembled for such election, 
take the oaths, and make, repeat, and subacribe 
the declaration mentioned in the act. 

Section 4. ^^ And that such peers that li?e in 
^' Scotland^ but shall not be present at such meet* 
ing so appointed, may take the said oaths, and 
make and subscribe the said declaration, in any 
^^ Sheriff's Court in Scotland; and every sheriff, or 
" his deputy, before whom such oaths and such 
*^ declaration shall be so made, subscribed, and 
*' repeated, shall, and is hereby required to return 
the original subscription of such oath and decla- 
ration,* signed by the peer who took the same, 
*' and make a return in writing, under his hand and 
seal, to the peers so assembled, of such peers 
takingthe said oaths, andmakingandsubscribing 
the said oath and declaration ; and such peer shall 
be thereby enabled and qualified to make a proxy. 



cc 






« 

cc 

«< or to send a signed list, containing the names of 
<^ sixteen peers of Sco/Zofui? for whom he givetb-liis 



(C 



vote; cmd such of the peers f^Scotlajid^ as fOUhe 
time of issuing suchproclamation^ reside in England, 
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may take and subscribe the said oaths, and make, 
repeat, and subscribe the said declaration, in her 
*' majesty's High Court of Chancery of ^w^\?JiA, her 
" majesty's Court of Queen's Bench, Common Pleas, 
* ■ or Court of Exchequer in England ; which being 
certified by writ to the peers in Scotland at their 
meeting, under the seal of the Court where such 
*' oath and declaration shall be made, repeated, and 
** subscribed, shall be sufficient to entitle such peer to 
" make his proxy , and to send a signed list as afore-^ 
** said ; and in case any of the said peers of Scot^ 
*' land, who, at any time before the issuing of 
" such proclamation, have taken the said oaths, 
" and made and subscribed the said declaration, in 
" England or Scotland, to be certified as afore- 
" said, and, if taken in parliament, to be certified 
" under the Great Seal of Great Britain, shall at the 
** time of issuing such proclamation, be absent in the 
" serviceofhermajesty, her heirsorsuccessors, such 
" peer may tprake his proxy or send a signed list/* 

The instrument produced at the late election^ as 
the writ to certify that the Lord Viscount Dum- 
blane had taken the oaths in Chancery^ (and to 
which those of the other peers above mentioned 
were similar,) was in the following words : 

" Georg-e the Third, by the grace of God, ofGr r^a/ 
" Britain, France, and Ireland, King, defender of 
"the Faitli, and so forth: To our most dear 
^ Cousins, the peers of Scotland, to be assembled 
" and met at Holyrood-house i n Edinburgh, on Satur^ 
" day the twenty'{ouvthd2iyofJuli/nextensuing,hy 
'* virtue of our proclamation under our Great Seal 

L 
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" of Great Britain, lately issued for the election of 
" the sixteen peers of Scotland^ to sit and vote in 
•* the house of peers in the parliament of Great 
" Britain^ to be holden at Westminster on Ttiesday 
" the tenth day of August next ensuing, Greeting. 
" We have inspected a certain record and register 
" in our Court of Chancery in England, made and 
** fyled, and there remaining, by which it is mani- 
" fest, that on this fourteenth day of June, one thoW' 
^^ sand seven hundred and ninety, Francis Viscount 
" Dumhlane personally appeared in open Court in 
the Chancery aforesaid, and then and there took 
and subscribed the oath of supremacy, and re- 
peated and subscribed the declaration contained 
^^ and specified in a certain act of parliament made 
** in the sixth year of the reign of Anne, late queen 
*' of Great Britain, intituled, " An act to make 
" further provision for electing and summoning 
" sixteen peersofSro/Zanc/ to si tin the house of peers 
in the parliament of Great Britain, and for trying 
peers for offences committed in Scotland^ and for 
" the further regulating of voters in election of 
" members to serve in parliament :".and also took 
'^ and subscribed the oath of allegiance contained 
*^ and specified in a certain act of parliament^ made 
*' in the first year of the reign of our late royal 
" great grandfather George the first, late king of 
** Great Britain, intituled, " An act for the farther 
" security of his majesty's person and government, 
" and the succession of the crown in the heirs of 
^^ the late princess Sophia, being protestants, and 
^^ for extinguishing the hopes of the pretended 
" Prince of WaUs^ and his open and secret abet» 
<^ ters:'' and also took and subscribed the oath of 



4C 



HILARY TERM, 33 GEORGE HI. 147 

** abjuration contained and specified in a certain 
" act of parliament made in the sixth year of our 
•* reign, intituled, " An act for altering the oath 
*' of abjuration and the assurance, and for amend- 
*' ing so much of an act of the seventh year of 
" her late majesty queen Anne, intituled, An act 
" for the improvement of the union of the two 
** kingdoms, as after the time therein linaited re- 
*' quires, the delivery of certain lists and copies 
" therein mentioned to persons indicted of high 
** treason or misprision of treason ;" according to 
*' the form, direction, and appointment of the 
" acts aforesaid. Witness ourself at Westminster, 
*' the twelfth day of June, in the thirtieth year of 
^* our reign/* 

The Solicitor General and Erskine took two ob- 
jections to this writ: first, it describes the time of 
the appearance in Chancery to be on the 14th day 
oi June 1790, without any refererrce to the year of 
our Lord; so that the house cannot legally under- 
stand to what the nupfibers 1790 refer; and then 
there is no date to the appearance. Secondly, the 
date is impossible. The writ itself bears date on 
the l2th June, and certifies a fact to have hap- 
pealkl on the 1 4th June, two days afterwards^ 

The peer must take the oaths as a necessary part 
of his right to vote ; it is therefore requisite to 
ascertain by the proper legal proof, that he has 
acquired a right to the franchise by complying 
with the act. The oaths must be taken within a 
limited space, between the proclamation and the 
election. The time is therefore an essential part 

L 2 
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of the certificate. The certificate must be such as 
the Clerk Register in Scotland was bound to at- 
tend to and admit as conclysive evidence of the 
peer having entitled himself to the franchise. 
Here the officer was bound to suppose that the 
appearance in Chancery was prior to the writ, 
and therefore should apply the date of the 14th of 
June to the year preceding. But that is hot 
within the time specified by the act. 

The teste of the writ is necessary, and if bad the! 
whole is vitiated. Thel. Di. 1. 10. c. S2. s. 3 — 4. 
Simpson v. the Inhabitants of Penriih^ I Show. 80. 
1 Roll. Abr. 200. pi. S. The date of a record is 
not to be contradicted, but must always be sup- 
posed to be true. Plowd. 491. 931. The only 
case where the date is not considered as bindings is 
where the course and practice of any of the Courts 
of Westminster Hall have established a contrary rule 
in any particular instance, as in the case g Burr. 
944.; but it cannot be contended that such usage 
applies to the present case, or that the returning 
officer in Scotland could legally disbelieve the writ 
under which he acted; 

Besides, unless the teste of the writ is adWired 
to, the writ is imperfect; it is addressed to the 
peers to be assembled on the 24th July " nextensu^ 
ing^*' to elect sixteen peers for the parliament to be 
holden on the 10th August next e^isuing ; next 
ensuing what? The teste: Then the whole writ 
refers to n, and if it falls, it no longer appears to 
whom the writ is addressed, nor for what parlia- 
ment it is to be produced. 
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Bower and Adam on the other side. — The con- 
tradiction between the two dates must haveoccurred 
to the officer ; they cannot stand together ; let him 
reject either, and the writ is good. If the teste is 
rejected, it is then a certificate, without a date, 
that Lord Dumblane did appear and take the oaths 
within the time limited. If the date in the hodv of 
the writ is rejected, it is then a writ dated on the 
12th June^ that the peer has taken the oaths ac- 
cording to the directions of the act of parliament; 
and as the proclamation issued on the 11 th June^ 
that would be a good certificate of his having ap- 
peared since the issuing of the proclamation. 

It is not necessary that such a writ as this should 
have any teste at all, if the time of taking the oaths 
appear in the body of the writ. In common writs 
a teste is necessary, because i t con tai ns no other date, 
and the return is to be calculated from the teste; 
but no such reason occurs here: it is a writ only 
ih name^ as it neither commands, nor authorizes, 
nor prohibits any thing, which a writ always does; 
and it has no return: the reason therefore why a 
teste is used in other writs does not apply to this ; 
and it is to be considered as merely useless and 
surplusage in the present instrument; and as such 
is to be rejected. Coddington v, Wilkin, Cro. Jac. 
377. anon. Hardr. 330. 

The want of the words, " in the y*,ear of our 
" Lord," is immaterial, Holman v. Burrow, 2 Salk, 
658. as they are implied: so in most acts 
of parliament the year is stated in this general 
manner. 
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The Solicitor General i n reply. — I f ei ther date is td 
be rejected, that in the body rathershould, for it now 
stands an instrument with a possible date, certifying 
an impossible fact; and the want of a date to the 
appearance in Chancery cannot be helped by the 
general words ; for by the same reasoning the writ 
might be reduced to a mere certificate of the peer 
having complied with the act without saying how. 
' Besides, he might have taken the oaths before 

going abroad on his majesty's service, and then the 
act would be complied with without reference to 
the time. As the peer is not abroad, the time be* 
comes material, and must be certified. 

This House is to decide now, whether -the con- 
duct of the returning officer in Scotland was right 
or wrong. If he could reject one date, he might 
reject the other; and two peers, having opposite 
mistakes in their writs, might call upon him to 
reject the two different dates as it suited their 
cases, the one rejecting the teste, the other that in 
the body of the writ. 

The House desired the opinion of the Judges, 
whether the instrument in question was a valid 
writ within the meaning of the act. 

Eyre, Chief Baron, this day delivered the opi- 
nion of the Judges to the House. 

The point proposed to us by your Lordships is, 
whether the instrument in question is a writ suffi- 
cient in law to certify, according to the statute of 
the 6th of Queen Anne^ that Francis Viscount 
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Dumblane^ on the 1+th day of June in the year of 
our Lord 1790, appeared in Chancery, in open 
court, and took and subscribed the oaths and de- 
claration therein mentioned. We have considered 
this question, and have agreed upon an opinion, 
which I am now to report to your Lordships, with 
such reasons as have suggested themselves to 
in support of it. 




The question describes fully the nature of the stAi-^"^ 
ject to which it relates; it refers to the 6th of Queen 
Anne^ which contftios a provision for electins: six- 
teen peers to representthepeerageof Sco//awrf in the 
parliamentofGr6a/JBn7am;the4th section of which 
statute prescribes the mode in which peers who are 
absent are to take the oaths which it requires. 

Two objections have been stated against the in- 
strument which certifies the compliance with this 
regulation in the present instance. 

First, that in the body of the instrument the time 
when the oath is said to have been taken is not 
expressed with sufficient certainty, the words" one 
" thousand seven hundred and ninety" not having 
any reference to the year of our Lord. 

Second, that the instrument certifies the sub- 
stance of the record of an act done on the I4th of 
June, while the instrument itself bears date on the 
12th of June, two days before; that it certifies a 
fact to have happened subsequent to its date, 
which is a physical impossibility,and therefore that 
the instrument is a mere nullity. 



tSe GASES IN THE EXCHEQUER. 

The purpose of the objections is to make the 
misprision of an officerof aCourt of Justice operate 
.to destroy a valuable franchise, which this act of 
. the Court was meant by theistatute to facilitate and 
give effect to. The law, though it delights in 
jcertainty and precision, so far as is necessary for 
the purposes of justice, always tends against ob« 
jections of form which are raised to defeat right 
and operate against its purposes; and calls for a 
liberal interpretation to intend every thing it can 
to avoid repugnancy^ and where there is an appa- 
rent repugnancy, to reject tlj,e*repugnant part as 
surplusage. The rule with;fii6pect to surplusage 
is universal, for though there are soiiie old c^ses 
where it was held that surplusage could not be re- 
jected, yet later cases have established the rule, 
that surplusage is always to be rejected where 
there is a repugnancy. 

In the interpretation of instruments, the lair 
has adopted different degrees of liberality accord- 
ing to the subject. Words used by ignorant men, in 
wills for example, receive a liberal interpretation. 
Juries in their verdicts, and the legisflature in acts 
of parliament, use words in their vulgar accepta- 
tion. Even in legal proceedings, the allegations of 
parties are to be construed according to the com- 
mon import of the words. In deeds the language 
is more technical, but still not so as to exclude 
liberality of interpretation. In criminal pro^ 
ceedings, in the writs of Courts, whether original 
or judicial, there is more precision, and greater 
strictness is required; but still the law leans to 
the maxim, ut res magis v^le^t quflf^pcreaL 
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Tb^ese objections ajre ^fric^i^Mm.— According to 
tba 6tb Queen Anne^ the appearing in court and 
taking the oaths, entitles the peer to the exercise 
of bis franchise ; and this instrument purports to 
be a writ under the Great Seal of the Court of 
Chancery, by which it is intended to be certified 
that the act, which the statute requires as neces-^ 
3ary to the exercise of the franchise, has been 
performed. But it is difficult to find out under 
what class of writs the present is to be placed : it 
has the form and name of a writ, but does not in 
Its nature fall under any one class of writs. We 
have found no precedent for such a writ in the 
llcgister. It commands nothing, delegates no 
power, is not returnable. Though Courts may 
exercise a judgment as to the rejecting of writs if 
pull, or if they are not according to the descrip- 
tion of the classes to which they belong, yet in 
regard to this writ no Court has power over it ; it 
jApproaches nearest to an exemplification; yet it 
does not contain an exemplification of the record 
it is intended to certify. 

The truth is, that this act has been penned 
without sufficient attention to the nature of our 
writs: it was to be in the king's name; we 
have no notion of a writ that is otherwise. The 
first framers seem to have found a difficulty in 
making the king certify the fact. They have 
substituted his certifying an inspeximus of a re- 
cord with the king's sense of that record, and 
without giving an exemplification of it, which, 
would have given certainty to the fact of which 
the record is evidence. 
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We have doubts whether this writ, in its present 
form, satisfies the meaning of this clause of the 
statute; but it is too late to state this objection 
now, for the writs, from the period of this statute 
downwards, have been in the same form with the 
present, and communis err or fecit jus. 

Perhaps the proper form would have been 
something of this nature : " Know ye, that on a 
" certain day the Lord Viscount Dumbiane ap- 
** peared and took the oaths, &c.'* There would 
have been then no absurdity if the instrument 
had stated that the noble person had taken the 
oaths; but it is here said that the king has in- 
spected a record where it appeared that the oaths 
were taken ; this refers to the certificate of the 
record; and in an instrument of this nature the 
recital of the contents of the record may be ex- 
pressed more generally than the record itself; it 
is only a description of the record, and requires 
nothing more than to be intelligible. In the 
record the date is probably expressed with tech- 
nical propriety, in the year of our Lordl7BO; 
but we hold it to be sufficient that the date is 
expressed in such manner as has been done in 
acts of parliament; and it has been adjudged that 
a date expressed in this manner is sufficiently de- 
scriptive of the year in an act of parliament, par- 
ticularly in the act 9th of Queen Anne against 
gaming. 

The second objection is, that there is such a re-* 
pugnancy between the teste of the writ and the day 
mentioned in the body of it, on which the fact is 
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certified to have happened, as to make the fact 
certified an utter impossibility. 

It seems impossible to deny that there is an ap- 
parent'repugnancy ; but this assumes that the writ 
^as sealed and issued on the ISth June; if it was 
not issued till the 14th, there is no longer any re- 
pugnancy. Inallcases the teste is not of the essence 
of the instrument ; dates originally were not neces« ^ 

8ary ; they are not necessary to deeds : even i n writs, 
Courts of Law, though they require that they 
should have a teste, do not require that it should 
be of the real date ; and the technical testes of writs 
gre often false in fact. 

Writs do in truth issue in the vacation, but bear 
teste on the last day of the preceding term ; and 
that even where the cause of action has arisen sub- 
sequent to the day on which the writ bears teste ; 
as happened in the case reported in Hardr. 196. 
In that case Sir James Bagg, the defendant's father, 
being an accountant and indebted to the king, died 
in August; after his death a writ ofdiem clausit ex* 
tremum issued, bearing date the last day of the pre- 
ceding Trinity Term; the repugnancy in this writ 
was not apparent ; but the Court being informed 
of the day of Sir James* s death, and this being 
stated as an objection, they held the writ to be 
good as being conformable to the usage of such 
writs, which never bear teste in vacation time, but 
on the last day of the preceding term. Yet the teste 
and the fact there had the same repugnance as in 
this case : the only difference is, that there the re- 
pugnance was not apparent, while here it appears 
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on the face of the instrument. We do not hoW 
this difference to be essential If the repugnancy 
niay be reconciled by the usage of the Court, there 
is no longer any physical impossibility of the fact. 
If the teste does not conclude as to the time at 
which the writ was sealed, then it does not form 
any repugnance so as to make the instrument null. 

If this writ had issued out of the Court of King's 
Bench, Common Pleas, or Exchequer, the teste 
would be right; as being out of Chancery it may 
be wrong, because it is always open, and there- 
fore there is no necessity for giving writs issuing 
from Chancery a teste different from the day on 
which they really issue; but this is sometimes ne- 
cessary, even in Chancery, as in the case of a writ 
o{ mittimus, which can only be certified to the King's 
Bench in term time. 

If a writ having such a teste and such a date in 
the body of it had issued in judicial proceedings, 
it might have been quashed, it might have abated, 
or errors might have been assigned upon it, yet still 
it would have its effect till quashed or avoided. 
This is not a writ in judicial proceedings, but it 
is examinable only by the Court from whence it 
issued ; shall it not then have its effect till it is 
quashed, and shall the Clerk Register, the return- 
ing officer, be allowed to quash it and refuse giving 
effect to it ? 

But there is another answer. The material part 
of the teste is, that the writ was sealed after the 
oaths were taken. If the teste be repugnant to 
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the date in the body of the writ, why may not the 
teste be rejected as surplusage? If the teste 
is necessary, it cannot be rejected; if it is not ne- 
cessary, it may be rejected. But it may be asked, 
why should we reject the 12th rather than the 
I4th? Theanswer is, In order to support the writ. 

Originaland judicial writs,no doubt, have dates, 
imd the teste is often essential ; they may be re- 
turnable within a certain number of days after it; 
they may be in force a certain time; they may bind 
property from their dates; but this is not true as to 
all cases, as in 1 Leonard 9* where a writ issued 
in the 25th and 26th Eliz. under the Privy Seal, 
was found to require no teste; so in this writ the 
date is not essential for any purpose. 

We see no reason to pronounce, that an anoma^ 
lous writ of this kind mu^t have a date, or that the 
date must be adhered to, to the effect of avoiding 
the instrument ; if it can exist without a date^ then 
there is no question, for we will reject the repug- 
nancy to support the instrument. 

We answer that the instrument in question is a 
sufficient writ for the purpose mentioned in the 
question of your Lordships. 
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Friday, Thc MaYOR, &C. of LONDON V. AiNSLEY. 

8lh February, 

The bill prayed HpHE bill was foF 30 Bccount ofall coals imported 
■u'!f°T7 J into the port of Zonrfow by the defendant, and 

whether the de- * ^ -^ ' 

fcodant had not stated that there is an ancient toll payable to the 

contributed to. . ni- iii/»i 

theexpenceofa City, 01 One farthing on every chaldron of coals 
general q'Jwtion imported intotheportof London, being the property 
if ap^a?JdThat ^^ pcrsons not freemen ; that the defendant is a 
by the course of freeman and coal factor, selling by commission coals 

that suit in evi- ' o •/ 

dence. no gene- imported, the property of others not freemen, and 
be bound by it. hath always debited the coal owners with this toll, 
fiio^""*'"" under the title oftheMayor'^s Farthing, although he 
never paid it to the plaintiffs; that he and</o^7iand 
R.Clarke ^ud others, being also freemen and coal- 
factors, claimed a right, as freemen, to receiye the 
amount of this toll from the coal owners their con- 
signors, and retain it, without being subject to ren- 
der an account to the plaintiffs of such receipts. 

The plaintiffs in order to contest this claim, 
commenced an action against the Ciarkes in the 
Court of Common Pleas, for money had and re- 
ceived by them to the use of the plaintiffs, and on 
an account stated ; upon the trial of which before 
Lord Loughborough at the sittings after Easter , 
31 Geo. III. the plaintiffs gave in evidence an an- 
swer put in by the Ciarkes to a bill in Chancery, 
filed against them in 17S7 hy Fenwick and other 
coal owners for an account of money surcharged, by 
which answer the Ciarkes admitted themselves to 
have charged the farthings, although they had never 
paid them^ and claimed to be exempt; and gave as 
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the reason, that the city disputed their claim of ex- 
emption, and threatened to claim the toll from 
them, in which case they would be compellable to 
pay to the city all the dues charged in the account* 
It was assigned as a reason for charging these dues as 
actually paid, that the uniform practice of freemen 
factors was so to do, it having been understood or 
allowed, that the privilege of the consignee should 
exempt the consignor from the charge of the dues, 
in the accounts between themselves. The bill then 
stated that the Clarkes not being able to make out a 
title to retain these dues^ theplaintiffshad averdict; 
that that suit was defended at the joint expence of 
all the freemen coal factors ; with a view to dispute 
the right of the plaintiffs; and the bill sought iro/^r 
alia a discovery from the defendant, whether he the 
defendant did not join or assist in, or contribute to 
the defence of, the said action, or was not in some 
and what manner concerned therein. 

To this discovery the defendant demurred, and 
for cause, shewed that a discovery of such matter 
might tend to charge him criminally. 

The demurrer was argued this day by Burton and 
JRomiily for the defendant; and Newnham^ thei?e- 
cordeTj and S. C. Cox^ for the plaintiffs. 

For the demurrer it was argued, that this must 
either be maintenance^ and then the discovery 
sought is to accuse the defendant of criminal mat- 
ter ; or the contributing to the defence of the 
Clarkes was lawful, and then the discovery is irre- 
levant ; and in either view the demurrer will hold, 
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as in the case of Oliver snd Bakewell io this Codrt 
last term. 

By the Cowr/.— There is another ground for the 
discovery in this case, which did not appear in 
that ; here the plaintiffs want to fix the defendant 
with being a party", to the former suit, by discovery 
of his joining in the expence of it, and so to give 
it in evidence as a decision in their favour on the 
present question. 

To this it was answered, that from the nature of 
the former suit, it was impossible that any general 
right could be determined by it; for it was decided 
upon the admission of the Clarkesm their answer 
in Chancery, that they held the money only as trus* 
teesfor the city,andliable to be called upon by them 
for the amount. But the admission of the C/arkes 
cannot affect others ; nor can that decision there- 
fore be read as evidence against the defendant 
here, notwithstanding his having contributed to 
its defence; and as he could not be interested in 
the decision, his joining in the expence of defend* 
ing it is maintenance. Lord William Howard v. 
Bell and others^ Hob. 91 • 

On the other side it was argued, that this was not 
maintenance; asbeingaquestion ona right claimed 
in common by C/arAreandthe defendant, he was en- 
titled to joinintheexpenceoflitigatingit^ 1 Hawk. 
P. C. 539» and the cases there cited. The right 
claimed in that case was substantially the same as 
in this; that a factor having received the fartbingir 
has a right to retain them: and even the questior 
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in the former case shad gone off upon a collateral 
point, arising from the answer in Chancery; yet the 
colour of acomnaon interest would be sufficient to 
protect the defendant from a criminal prosecution 
for maintenance: and the answer of the Clarkes 
admitted nothing <that is not substantially stated 
in this bill ; so that tfaey are in exactly the same 
situation ; and if the defendant contributed to that 
suit^ it is a decision against him, and evidence in 
this cai}$e. 



Eyre, Chief Baron, thought that there might be 
other criminal matter involved, as the Clarkes seem 
to have been guilty of cheating either the coal 
owners or the city; and this discovery may make 
the defendant liable as his associate; and suggested 
an opinion, that if a freeman in the city colours a 
foreigner's goods, he is punishable with loss of his 
franchise. 



To these objections it was answered, on behalf of 
the plaintiffs, that the colour of right would save 
in both cases ; and as to the latter, if there is such 
a rule, it must be through some bye-Iaw which 
ought to have been introduced into the case by a 
plea, and cannot be taken advantage of on de- 
nuirrer. To this the Court agreed. 

EYRE,Chief Baron — ^The suitagainst the Clarke 
could not be a general question : it turned on their 
a4mi8$ion of having received the money for the city, 
and being liable to account for it. Even if they 
had on other grounds a right to retain, yet, their 
haviiig received it on this folse pretence, was hel4 
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sufficient to charge them. Even if the defendant 
here has used the same false pretences, that does 
not so unite them in interest as to make the judg- 
ment against the one evidence against the other, 
notwithstanding it was defended at their joint ex- 
pence : then the discovery sought will not avail to 
this purpose, which is the only ground on which 
it could be supported. 

The other Barons concurring, the demurrer was 
allowed. 



hF^A^L. The King v. Blatchford. 



Sth February, 



A debtor of the 
crown may gain 



4 Ru LE had in the preceding term been obtained 
a priority fo? his by Rous, to shc w causc why the extent issued 
before Mher agaiust the defendant should not be set aside on 
2?:ub&" the following case. 

it is sworn that 
the crown is in 

nodangerj and Blatchfofd, a couutrv banker, wassecurity to the 

the Court have n ni t - n i nr* 

no discretion to crowu foroAau?, thcreceiverof thccouutyof otifT^. 

prevent m. jsiQ^i^hford was indebted to Shaw in about 6000/. 

and to other persons to a large amount ; StiaWj 
who was in arrear that sum to the crown, got an 
extent issued against himself, and this debt being 
found by inquisition, took out this extent in aid 
against Blatchford^ on affidavit that he was the 
original creditor, and that his demand was in 
danger from J5/« circumstances* JBlalchford imme- 
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diately afterwards became bankrupt ; and this mo- 
tion was made on behalf of the creditors^ on the 
ground that the whole proceeding was merely in 
order to obtain an unjust priority for Shaw over 
them, upon affidavits that the crown was in no 
danger, Shaw being completely solvent, and not 
more in arrear than receivers in general are. 

Cause was this day shewn by the Attorney Ge- 
neralj Burton, Plumer, and Wigley, for the crown. 
The principle upon which the decisions of the 
Court faav^gone in cases of extent, is, that in the 
first place the revenue of the public must be secure. 
The prerogative process takes a priority before all 
others, and attaches upon subjects which no other 
process can reach. On an extent there are three ' 
species of property liable: the real estate^ persqnal 
estate in possession, and choses in action ; these 
jointly constitute the fund out of which the crowB 
is to be satisfied, and it therefore is the interest of 
the crown to preserve each when in danger ; and 
although one individual may be benefited and 
another damnified by it, the public interest alone 
is to be considered. 

Accordingly, the universal practice appears to 
be, that upon reference to the officer, the original 
debtor is allowed to take out the extent, upon an 
affidavit similar to the present ; and this also appears 
by the cases. Rex v. Gibbons, Bu nb. 24. R. v. Clarke^ 
Bunb. 221. R. v. Taylor, Bunb. 127. R. v.En^ 
derupp, Bunb. 13i. If the creditors of Blatchford 
have a right to object to the crown's debt being 
paid out of that part of the fund on which they have 
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dlieii, so m^y ^U who have li^tis on other parts of 
ShdU)*s property, as mortgagees on his real pro- 
perty, object to that being seized ; and it would b4l 
absttrd to expect the immediate debtor of the 
^rowti to swear th^t the debt of the croWn is ih 
danger, or that he himself is ih insolvent circutti^ 
stances. It is sufficient if he swear that this pdrl 
of his funds is in danger. 

This right in the debtors of the ^rowti beiil^ 
abused by their buyihg up debts due to Others, th^ 
rules 15 C. I. provide, that no ^uch extehtsh^ll 
issue, without affidavit that the debtor tothecroWH 
is the original creditor. This sufficiently shei^i 
the general principle. 

Rums and Ru^iely on the other side.-^The 6rdWtt 
has certainly such a right as cohtentled fbr i but it 
iti the business of this Court to see that thi^ pr6i[;eM 
is not abused to the end^ Of ihdividuaki : for th* 
33 H. VlII. c. 39. s. 74, gives pHority only td 
process for the king's debt ; and in 9 SW. ^6% th^ 
GoUrt express great care thit it shall taot ht tarHttd 
beyond the intent of the statute. 

The practice certified by the officers, tUtA the 
cases, only prove that without any affi^dftVit of iht 
fact, the Court will presume that the crdWn will b* 
more secure by payment of the debt* duie to itti 
debtor, and therefore take Cat^ of the ititerests of 
the crown, by an extefat in aid : but in the presMt 
case, that presumption is negatired ; the affidavits, 
which are not disputed, expressly state that tht^ 
principaldd)torfaitto(:her sufficient effects ; so that 
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the crown is m no danger, ^pd can gain no addi- 
tional security by this extent in aid* 

* 

Jt 19 e^ipfe^sly proyided by Magna Charta, 
(1 charterof King Jifhn^ 1. 5. and of Hen. III. c. «,) 
1;hat t^ gpod^ of th^ surety shall not be taken as 
lopg as fthe principal debtor is sufficient. In the 
qs^ of the Qi^eten v. Quc^h, Parker 381, it was 
ruled, a4 i9Wied:ial;ie extent shall be preferred before 
M» extent m a;id ; evidenitly considering the latter as 
the ^uit oi %n UidiriduaJ, the former, of the crown. 
And in the case of Capel v. Brewer^ I Vern. 469, 
where the circumstances were similar to the pre- . 
^enU the original deJ>tor of the crown, who had 
gained an unfair priority by this means, was obliged 
to refund with costs. 

£ YR£» Chief Baron«rr~This motion isco&trary to 
the established rule and practice of the Court. The 
debtpr of the crown has a right to gain this pidority 
for debts bona Jide due to himself, and it would be 
very mischievous to the crown if it was otherwise ; 
£otr thedbHityxrf its debtors xumstiiutes its security, 
and depends on the money due to them being paid. 
And as the custom is too common of receivers 
lending out the money^ the crown on speculations, 
this in most cases will only have the effect to regain 
t^ proper4;y of the ci;9w,n it^iielf. 

7ji^ st^t. ^f ;Mfigna C|t9rtg and the ,ca3es cited; 
^vp wbere jbhe extent is against the^uraty, which i/f 
jM^perly called ^n extent in aid : bujt here i^ is 
^jgnii^tthe d^it) ^^ being V?^^ 9^^^ eSefit^ ^f {the 
principal the d^jp^^ fgid i^ in nature ^p immed^a^ 
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extent, although not against the immediate debtor 
of the crown. ' 

This rule gives no right \ifiiiich did not exist 
before, but only gives a quicker remedy for that 
right. Priority among creditors is Uricti juris; tbe 
plaintiff has a priority obtained without any fraud; 
we cannot take it from him; and even if we were 
inclined to exercise our discretion, we are bound 
to let the extent go: for the hardship on the cre- 
ditors cannot weigh against the express rights of 
another person. 

HoTHAM, Baron. — I have always thought that 
we had no discretion upon the subject, but are 
bound by the statute. 

Thomson, Baron, of the same opinion. 

The rule was discharged. 



m^mmi^mmmtmmi^'mmmmmm^.mmmmmi^am^mmtmmmmmmmimmmmmmmmmmmmmimmmfmmimmmmmmafmmm 



Seme duy. 



The Attorney General t;. Dennis. 



A tauaer selling ITlH IS was an information on the S4fth Geo. III. 
wiJoUo^riS**^'* •*• c. 19. for that the defendant being a person 
Sithin tbe'^e. ^^iug or cxcrcising the mystery or trade of tanning 
naities of the leather, did, during the time that he so used the 
e. 19. said trade or mystery of a tanner, occupy, exercise, 

and use the craft or mystery of an artificer using 
and exercising the cutting of leather. 



i 
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The statutes upon which the information was 
founded, are 1 J. \. c. 93. which recites to be made 
for the purpose of establishing and carrying on a 
proper course of currying and working leather; 
it enacts, 

Section 6. " That no person using the mystery of 
'' tanning of leather by himself, or by any other 
*^ person or persons, shall during the time that he 
" shall use the said mystery, occupy or use the craft 
"^^ or mystery of a shoemaker, currier, butcher, or 
" any other artificer using or exercising cutting 
" or working of leather; upon pain to forfeit and 
^^ lose all and every such hide and hides, skin or 
^' skins, so by them or any of them wrought or 
^^ tanned during the time that he shall use the 
" mystery or craft of tanning aforesaid, or the just 
'* value thereof/' 

Section 25. " No person occupying the feat or 
^' mystery of a currier, shall use or exercise the feat 
*' or mystery of a tanner, cordwainer, shoemaker, 
*• butcher, or other artificer, using cutting of 
'^ leather, during the time that he shall so use or 
*' occupy the mystery of a currier; upon pain of 
*^ forfeiture of six shillings and eight pence for 
every hide or skin that he shall curry during th^ 
time that he shall occupy or use any of the 
*' mysteries aforesaid, contrary to the meaning of 
** this article/' 

9 Anne^ c. 11. is made for the purpose of im- 
posing a duty upon hides: section 10. reciting that 
the due execution of the statute 1 J. 1. will much 
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contribute to the ascertaining and collection of the 
duties thereby imposed, enacts, that all magistrates 
shall duly execute the provisions contained in.it. 

Section 21. enacts, that each hide for which the 
duty shall have been paid, shall be marked by the 
officers. 

Section S3, provides that the <^cer shall put the 
mark upon such part of the hide as the tanner 
shall think proper. 

S4 Geo. III. c. 19. <• 9. recitiag the tu^ former 
statutes, and that there was a doubt whetlier the 
1 J. 1. was, by the 9th jinne^ extended to Scotiand^ 
by means whereof the duties upon leather ia that 
part of the united kingdom ar^ greatly lessened 
and impaired^ by reason of persons who iise the 
art or mystery, at the same time exercising the 
craft or n\ystery of shoemakers, curriers^ or other 
^* cutters of leather, contrary to the tTue intent ^Mid 
'' meaning ofthesaidact of King J. the£iist{ there- 
"fore, &c. it is declared and enacted that the 8$id 
** provisions shall extend to every part of the united 
" kingdom, and that no person or i^ersons, &c/' 

It was proved at the tTial that the defendant 
was a tanner, and had sold tanned leather cut into 
small pieces, as each customer had occasion ibr it; 
that there is a distinct and separate tmde of a 
leather cutter, whose only business is to buy whole 
hides and sell them by retail^ cut into small pieoes^ 
as they are wanted; that curriers generally oaify 
on the trade of leather cutters joiatly with thatof 
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curriers; that the cusftom io the cpqntry whei^ 
the trial was had, has been for tanners to sell their 
leather cut in pieces when wanted. On this case 
the Judge nt Nisi Prius directed a verdict for the 
crown. 

On a former d^y Row ^nd Dsunc^ had obtained 
A rule to shew cause why this verdict should not 
be set asidcj aiKl a new trial granted <¥) tl»e ground 
of misdii^ection: and cause was Uus day «hewn by 

The Attorney Oenm'al^ Newnfmm «Bd Leicester. --^ 
The intent of the legialature in reinforcing tibe 1 /.X» 
for the purpose of fevenv^ in the two subeequent 
statutes is very clear; the 9th Anne c. 1 1. imposing 
the duty and ordering the hides to be staoiped, 
found it necessary, in order to prevemt the tanner 
from defrauding the revenue, to provide that he 
should not trade ia leather cut i^to jiieoes ; lor as 
each bide is to be< marked on any part the tann^er 
please(S[, if he is at liberty Ao cut od^any smaU ^Mce 
hfi'Cinisesibr^e,, the c#cer entering his tan-yard 
can never know whether the r-enainiK^ pieces of 
leather belongto hi de^ "which we^^ei^riOanciped^Qr 
not; whei!ea», if >he <;aii have ^ip pretence for ever 
having in bis ^iMtody a ipiece WftStaoaped» the reva^ 
Bueis aecnred* 

The trade of a currier is forbidden because that 
eperation>c^ifb^a|es tiie >inark ; and that of a shoe- 
inaker becawhe it vequires the hide to be cut into 
pieces j that reason applies mor<e atmngjiy to l»be 
present case; and no other mason can possibly be^ 
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suggested for introducing that clause to protect the 
revenue. 

It is also within the letter of the statute^ for it is 
proved at the trial that cutting of leather without 
any melioration of it is a trade, and therefore within 
the words of the^tatute, ^^ the craft or mystery of an 
" artificer using the cutting of leather ;" and though 
that trade is now often joined with that of a currier^ 
' yet that is expressly contrary to the 1 J. I. c. 22. 
s. S5. which not only recognizes them as separate 
trades, but directs they shall always be kept so ; 
although that part of the statute is now not en- 
forced, because not of any moment to the revenue. 

Rous and Dauncey on the other side, were stop^ 
ped by the Court. 

Eyre, Chief Baron.— The question is, whether 
the defendant has used the mystery of an artificer 
using the cutting of leather. A leather cutter, asT 
he is described by the evidence, is not an artificer, 
but only a retail dealer in leather; but the statute^ 
means some distinct trade of an artificer, as a shoe- 
maker or Sadler, in the exercise of which the cut- 
ting of leather is used : but here the defendant car- 
ries on no separate trade from that of a tanner ; he 
only sells his own article as a tanner, in small pieces. 

The 24 Geo. III. relates to and must be construed 
by the 1 J. I. ; in that act the 6th section enacts 
with regard to tanners, what the 23th section di- 
rects as to curriers^ and in the same words; but 
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these words have been construed in the latter clause 
not to prevent selling leather in small pieces, and 
the constant practice has been accordingly ; we 
therefore must construe the same words in the for- 
mer clause to have the same meaning. 

HoTHAM, Baron, of the same opinion. 

Thomson^ Baron. — In the case oi Lodge v. HoU 
foweliy Cro* Car. 697, it is determined^ not only 
that a currier may sell leather cut into pieces^ but 
that he cannot sell it in whole hides; and as the 
same words are used in the two clauses, we cannot 
give them different meanings. The word artificer 
in the act, implies some other distinct trade in 
which it is necessary to cut leather ; and the infor-- 
mation is objectionable in not setting out what kind 
<of artificer. 

Rule absolute. 



3c 



IN this term several promotions and alterations 
took place on the Bench and at the Bar* 

The Lords Commissioners this day resigned the «»* Jomwry. 
Great Seal, which was immediately delivered by 
his Majesty to Alsxander Lord Loughbo- 
BOUGH, Lord Chief Justice of the Court of Com- 
mon Pleas as Lord Chancellor. 
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mh February. Jfafi Right HoPQur^ibJi^ SiF James JEyr^ Kaf. 
Lord Chief BafOfi of th^ Eixchequer, took bis fbegt 
M Lord Cb Ji^f Justw:^ of the C<maion Flea^. 

The Right IIonQi^rable Sir 4T€hibald Macdomld 
Knt. his Majesty's Attorney General^ took his seat 
as Lord Cbipf JRaron pf lije Cowt 9f Exchequer. 

On the ne}^t day Sir \^oAn Scof/ Knight, his 
Maje3ty'sSolici tor General wfts appoijited Attorney 
General. 

John Miiford Esq. wa3 appointed Solicitor Ge- 
neral, anid knighted. 

Mr. Serjeant Rooke was made King's Serjeant. 

Robert Graham Esq. Sylvester Douglas Esq. 
Thomas Flumer Esq. and William Garrow Esq. 
were made King's Counsel ; and patents of ^r^e- 
dence were granted to William Grant Esq. and John 
Anstruther Esq. the former to take rank next after 
Mr. Graham, the latter after Mr. Plumer. 

Robert Graham Esq. was appointed Attorney 
General, and JbAn if ii^/rt^Mer Esq. Solicitor Gene- 
nd to the Prince ^Wmks. 
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Clarke v. Jennings* 



Tues(lay, 

83d Aprilt 

17S3. 



TfJ^lCffAJiDStXioi^eA^ after publication, iFor leave The Court ai- 
to exhibit intef rogatories to authenticate an ferdaot/after 
old paper Writing, material in the cause, and fot a. ^^^etn °^d ** 
Abtntoi^sibfi to prove the same. He stated the P^of fhT*arufhre!"* 
of its atitheftticj ty to be from its being found in the §;«trr. 
f^istty of the parish church, and from the simi- 
ferity of the hatid-writing to other papers written 
by the tegistry of the same date. 

G^rim2<70(K;? opposed the motion, as being too 
late. That only exhibits can be proved afterjipnb- 
lication, and this paper depending entirely upon 
patol evidence, is within the sense of the rule to 
prevent perjury. 
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The Court thought, that though not an exhibit, 
it was in the nature of one, and granted the rule, 
80 as not to delay the hearing of the cause« And^ 
bv Thomson, Baron^ we must be understood to 
give no opinion on the admissibility of this paper, 
upon such evidence as has been suggested. 



sc 



sd^Ma^. RoGERf t;. Rogers, Administratrix. 

"WLm OTioN by Stratford^ to restrain the defendant 
^"^ from disposing of the personal property of 
the intestate^ (her late husband,) which consisted 
in Bank Annuities, on the ground, that all the 
debts were paid, and the estate in danger while in 
her hands ; and as the bill was also for an account 
of the rents of the real estate of the plaintiffs, (the 
children,) of which the defendant was trustee dur- 
ing their minority, ,and admitted herself to have 
kept no regular account, and was charged with 
frauds the plaintiffs prayed that the whole Bank An- 
nuities might be transferred into the name of the 
Deputy Remembrancer, or the defendant restrained 
from conveying it, and the Bank from making a 
transfer, as a security for the balance* 

But the Court thought, that as the defendant was 
clearly entitled to a third of the personalty, until 
she should be found in arrear as to the realty, 
which depended on the taking of the account, 
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they could not keep her out of possession of that 
part of the personalty, and accordingly granted the 
rule only as to two-thirds of the Bank Annuities. 



t " 



Mr. Baron Perryn was unable to att^tld the 
Court during the remainder of this term. 



«♦ 



ViNER V. ClARKB. Saturday, 

4th May. 

IN this cause, the writ of inquiry was executed, i^cguiarnotice 
' * •' of executing a 

upon notice less by one day than the regular writ of inquiry 

is Cured bv ths 

notice* Upon this ground Marriott moved to set defendant's 

*^ 1*1 J 

it aside. Short contended, that the defect was aTioling^'thB 
cured by the acquiescence of the defendant, the t'^"^°^^"''^ 
rule being, that the party cannot take advantage of p^<^^<^^* 
such an irregularity after he has looked on and 
allowed it to be completed ; but must, previously 
to its being completed, give notice of his inten- 
tion to take advantage of it. 

To this the Court agreed; but the rule was 
made absolute upon other grounds. 
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Same day. FjilENOR t^. Ca»NOV£. 



A writ of error 
is allowed two 



CjHEPHERD obtained a rule to shew cause why 
dayk after the .. tbeproceediRgs against the defendant should not 
Ca.^. The bail be Set aside. Cause was this day shewn by Marriott. 

may be sued, 
pending the 

rhicbismVtf. It was an action against bail. In the origiBal 
persedeoi. actiou, before execution sued out, a writ of error 

was brought in the Exchequer Chamber ; upon 
affirmance by default, th^plaintifFsued out a Capias 
ad Satisfaciendum^ returnable on the 25th of June. 
On the 26th of June the defendant got a writ of 
error in parliament sealed, and on the next day, 
the 27th, it was allowed. The defendant was sur- 
rendered by his bail in the month of November fol- 
lowing after action brought. In January the writ 
of error in parliaioent was tHHiproesed. 

MarriMt aigued, that tbe bail w^re fixed. Tbo 
tifne wh«B bail are fixed« in strictqeM of law, atill 
continues to be the return of the Capias ad Satis^ 
, fadetuium ; aad in ease of the death of tb^ ^eSe^A* 
ant, that is still the rule in practice. The Courti 
now indulge the bail in all other eases tillaflbertJie 
return of the process against tbem; but this being 
merely an indulgence of the Courts, the right H 
vested, and cannot be affected by any subsequent 
transactions in tbe original cause. While a w rit of 
error is depending, the Cowrt will geaerttlly stay 
proceeding against bail, 1 Burr. 340. Christie v. 
Richardson^ 3 Term Rep. 78-9; but it never was 
attempted to set them aside. So if debt is brought 
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on a judgment pending a writ of error, the Cc/urt 
will in general stay proceedings; but the writ of 
error is no legal supersedeas; and therefore where 
it is merely for delay, the Court will not interfere. 
Entwisle v. Shepherd^ 2 Term Rep. 79. A writ of 
error supersedes all proceedings in the original 
action, but not where the proceedings are upon a 
different original, Rogers v. Mayhoe, Carth. I. 
Addmson v. TomlinsoUy 1 Siderf. 236; and this 
applies to a suit against bail as well as any other 
Anon. 2 Show. S5. Lock v. Tillierd^ 2 Roll. Abr. 
491 • 5 Bac. Abr. 679. The case o{ Smith v. Nichols 
ion, 1 Wils. 16, and the case there cited confirm 
this rule. 

Shepherdznd Dauncey^fox thedefendant.— By the 
present practice of this Court, the bail have eight 
days, after the return of process in an action against 
them, to surrender their principal: if within that 
time a writ of^^error is brought, and the bail are 
afterwards sued, the practice is to stay proceedings, 
on the bail undertaking to pay the debt or sur- 
render their principal within a certain time after 
affirmance in error: this practice proves decisively 
that the bail are not then fixed. If we had moved 
to stay proceedings before the eight days were ex- 
pired, we must have had it ; and the same reason, 
the dependence of the writ of error, applies to 
avoid all proceedings now, which the Court would 
have staid as improper, upon application at the 
time. The writ of error stops all proceedings; and 
they are to be considered in the same situation at 
the time when the error was nonprossed, as when 
it was allowed. 

N 
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Thomson, Baron. — If the proceedings are sus- 
pended, what need is there of amotion tostay them } 

Shepherd. — In every case where proceedings are 
irregular, the proper practice is to move to stay 
them; lest both parties be put to greater expence 
by the continuance of the suit. 

On a subsequent day (the 14th of June) the 
Court declared their opinion against the rule, which 
was accordingly discharged. 



In the House The KlNG V. AmERY. 

of Lords. 

Same day. 

On a judgment nn HIS was an information in the nature of a ^uo 
for the relator J- warranto. Judgment was givcu for the de.. 

in an informa- o o 

tioninthena- fendant iu the Court of King's Bench in Trinity 
warranto, he it Term 1788. (See 2 Term Rep. 569.) That judg- 

entitled to costs. , j -^ /» • i ^ • 

ment was reversed upon a writ of error m last session 

Error ought to ^^ parliament ; nothing was then said by the House 
give the same gg (q costs: and accordingly the judgment was 

judgroeot upon ' o J •^ o 

reversal, which entered without mention of costs. The relator ob^ 

theCourlbelow . , , . , i i i. • 

dughttohave jccted to the judgment as entered, but did not ap- 

'*^*"* ply to the House upon the subject during thatses? 

hente?S"wuL S'^*^- ^^ this session he presented a petition, that 
Kin^^'^Biuch* an order might be made by the House, that the 
wherecosis Court of King's Bench should tax, the petitioner 

ought to have • , ^ , 

beengivii, it his costs of the prosccutiou, and that when the 
amended in the costs sliould be taxcd by the propcr officer and cer«( 
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tified to the House, the judgment might be t^^- l^^^^^;Jlr 
corded with the addition of costs; Lords, no 

amet)dniftnt caa 
' be in such a 

This was opposed upon the grounds, case iner the 



session. 






First, that the giving costs in informations in the 
nature of quo warranto is discretionary in the 
Courts, and therefore the judgment is right. 

Secondly, that the petition is too late. 

« 
Adah\ Serjeant, for the petitioner. — As to the 

present point, the words in the 5th section of the 
act, f9 Anne^ c. 20./ " it shall and may be lawful 
for the Court to give judgment that the relator 
do recover his costs," have always been held im- 
perative, and accordingly it has always been the 
practice to give costs on suits of this kind. Rejc v* 
Howell^ Ca. Temp. Hard. 247- — Rex v. Downes^ 
1 Term Rep. 453. — The King v. Hertford^ Carth. 
503. and 1 Salk. S76. 1 Ld. Raym. 426. the rule 
is laid down very expressly that costs must be given 
in all such cases. 3 Bac. Abr. 171.— Hawk. P. C. 
263. So whenever the one party is entitled to 
costs, it is reciprocal. GreethamWxAov/ v. The HUff^ 
dred of Theale, S Burr. 1723. 

Lord K£:nyon.— In penal actions, and in actions 
by executors, there is no reciprocity. 

Adair^ Serjeant. — Those are exceptions from 
the general rule upon particular grounds. 

Where costs ought to have been given below, the 
Court of Error is bound to give the same judg- 
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tnent. Where there is any thing more to do thatr 
merely to reverse or to affirm, this Court always 
goes on to give those directions which are the ne- 
cessary consequence of their decision. Parker v. 
Harris^ 1 Salk* 262. — So in Philips \. Bury ^ 1 694-5, 
in the Journals of the House of Lords, vol. 15^ 
p. 473, judgment was reversed': afterwards, p. 482, 
it was ordered that it should be added to the judg- 
ment, that the plaintiff recover his term with costs 
and damages. The judgment indeed states a re- 
lease of the costs and damages. ^oAshbyv. White^ 
1 Bro. P. C. ^5.—Lydey. Rodd, iBro. P. C. 338. 
^Wyvilx. Stapleton^^LTidShelburnv. Eundem^ iStra, 
617. So in a case from /r^/awrf, Hoganondem. 
Wallis V. Jackson^ in ejectment, there was judg- 
ment in King's Bench in /r^/awrffor the defendant j 
on error in King's Bench in England^ it was re-? 
versed in Trinity Term 1774; and the jjudgment 
was that the plaintiff recover his term ^n^ costs. — 
Upon this judgment the Master of theKing's Bench 
wrote to the Prothonotary in Ireland desiring hioi 
to tax the costs ; the sum certified by the Protho- 
notary was inserted in the judgment here; the re- 
versal was affirmed in the House of Lords, 7 Bro. 
P. C. 467.— So Moore v. Shallcross, 93 Feb. 1677, 
13 Lords Journ. 159—170. 

The objection of our being too late, must rest on 
the prorogation of parliament having intervened ; 
but it appears that the Court of Parliament has 
perpetuity, likeany other Court, for these purposes. 
9 Reeves's History of the Law, 216. and the pas- 
sage from Fleta there quoted ; and it is so expressly 
found upon a reference to a committee 1 1th Anarch 
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1673. 12 Lords Journ. 55S. and on the 19th March 
1679. 13 Journ. 466. that is extended to impeach- 
ments ; although as to the latter a doubt may arise 
from the reversal of the judgment against the Earl 
of i>a/26^ and others, S^Mat/ 1686. 14 Journ. II. 

« 

In Ashby v. White the entry is, " upon petition 
" of W. W. the plaintiff in a writ of error lately 
" depending," &c. " that by some mistake of the 
" petitioner's attorney/* &c. and thereupon the 
mistake is rectified. 

In Dean v.Sfftnondsy 13 Journ. 1 58, 220, 221, 
S69, judgment of King's Bench w^s affirmed, 
and costs ordered to be taxed by the Court below; 
in next session, 1678, on petition stating that the 
Court of King's Bench could not tax the costs, it 
was ordered that the plaintiff in error pay the peti. 
tioner 20/. for his costs. 

In Craddock V. Radford, 4 Mod. 37 1> an error 
in a judgment of 20 years standing, reversed by 
Sci.fa. was amended by rectifying a mistake in the 
name of the plaintiff: and a case is there mentioned 
of a misprision in the point of the judgment itself 
having been amended: and in Philips y. Smith, 
1 Str. 136. ^nd S'n Humphrey Tuf ton, mnd S^'iT John 
Ashley*s case^ Cro. Car. 144. it is established, that 
an error by misprision of the clerk may be amended 
in a subsequent term as well as in the i^ame. 

Here the Court deliver the important part of the 
judgment. — The adding costs is merely minis- 
terial^ a necessary consequence of the other ; the 
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clerk has mistaken his duty ; the House isto set 
that his error does no injury to the party. 

Bower on the other side. — The statute does not 
intend that the relator shall, in all cases, be entitled 
to his costs. Where judgment is given for the de- 
fendant, the words are imperative, " he shall rc- 
*' cover his costs ;" but if the judgment is for the 
relator, " it shall and may be lawful for the Court 
** to give judgment that the relator shall recover 
^* his costs ;" this distinction in the expressions 
evidently means to give a discretion to the Court 
in the latter case. The cases cited shew that where- 
ever the plaintiff is entitled to costs^ so the defend- 
ant shall be on judgment for him, but not the con* 
verse. In 18 Eliz. c. 9* s. S. costs are given against 
common informers upon delay; but they never can 
recover costs. 

It does not follow that the Court of Parliament 
is bound by the same rules as to costs, with other 
Courts; they*may exercise their discretion upon 
the circumstances of the case. 

The cases cited of amendments of judgments in 
error, have all been where the judgment without 
the amendment would have been nugatory or con- 
tradictory ; there is no instance of a judgment 
complete in itself, having been altered at a subse- 
quent period. 

Here there is nothing to amend by : below, 
amendments are made by the order pronounced ; 
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but here no order has been pronounced upon this 
subject. 

Adair, Serjeant, in reply, — The words of the 
statute which direct judgment of oM^^er against the 
defendant, are the same which direct costs against - 
him ; " it shall and may be lawful for the Court," 
.&c.; this is clearly imperative in the one case; it 
must be so in the other. 

The House proposed three questions for the opi- 
nion of the Judges, to each of which, Eyre, Chief 
Justice, this day delivered their unanimous answer. 

First, Whether the Court of King's Bench, in 
giving judgment for the relator in an information 
in the nature of a quo warranto^ under the statute 
of the 9th ^nne, c. 20. is bound to give judgment 
that the relator shall recover his costs of such pro- 
secution ? 

Answered in the affirmative. 

Second, Whether, upon a writ of error, if the 
judgment of the Court below be reversed, the 
Court of Error must give the same judgment as 
the Court below was bound to have given? 

Answered in the affirmative. 

Third, Whether, if the judgment had been en- 
tered in the Court of King's Bench below, in the 
manner in which it is entered in this case, it could 
have been altered in a subsequent term? 

Answered in the negative. 
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Afterwards, June 14, in the House of Lords^ 
upon a motion to insert at the end of the judg- 
ment these words, (" and that the Court of King's 
" Bench do tax the relator his costs of this suit, 
" as if that Court had given judgment,*' &c.) the 
same was^ upon the question put, refused. 



j!t^^Sj?^* Hardcastle v. Shafto. 

7th May. , 

Where the Tl^^^ ^^^ injunction against proceeding at law, on 

fecTiTc^ipute the following grounds: that the plaintiffs were 

oahJuiisof lessees of the premises in question under the late 

••cb, which Lord Feversham. under a building: lease, in confi- 

havebeeucoD- , , , " /' , 

fused while oc- deuce of which they laid out money in improve- 
person, an meuts. lu 1763, \uOxA Fcversham 6\eA\ the de« 

ejectment does n a a. • i • ^l i • j xi_ *. 

not decide any feudauts acquiesccd in the lease, received the rents, 
ther?fore°jf ^^^ ®^^ expcusive improvements making under it, 
wurnof 5iow*^ and, as the bill charged, though not admitted by 
the lessor of the the answer, encouraged those improvements, till 

plaintiff to take . t n • i i/»i 

out bis exccu- 177^, whcn the first ejectment was brought for the 
cwTws own greater part, being all the freehold, of which Lord 
fa*nd8*!^ ^'^^ Feversham wzs only tenant for life; the freehold 
„„ , . and copyholds lands were so mixt and confused as 

Wherelandsare ... 

confused, and not to be distinguishable, nor the quantity of each 
law recovers on kuowu. The Court had dissolvcd the injunction, 
which suteVthe «^s to the trial of the ejectment, but continued it as 
sl^3 aCTM,^ to execution, till further order. A verdict was found 
uhich 18 be- for the plaintiff at law, upon an instrument, which 

longed to him, j i i i 

and in fact it Stated thcwhole piccc of land to contain twenty-five 
wbou und it ^ acres, of which eighteen were freehold, the other 
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seven copyhold. It was sworn, however, that inf^'y^i acres; 

, . nil ,1 he shall not be 

fact, the piece or land contained only twenty-one allowed to take 
acres and a half; viz. three acres and a half short for fsrhut"" 
of the measurement in the instrument. ^rtlo^^bTyf"^ 

Whereatenanty 

Plumer moved to dissolve the injunction, on the "o^er avoid 
ground that the ejectment had settled the matters great improve. 

J . . ments, with the 

in dispute. knowledge and 

approbation of 
the landlord, h« 

Burton and Ricliards on the other side. i'f.?,'!'!!!*.'" 

equity to a 
valid lease. 
Setnb, 

M*DoNALD, Chief Baron. — The question is, 
Whether, upon the whole case, it will more tend 
to the purposes of justice to change the situation 
of the parties, or to delay the plaintiff till the whole 
is fully heard? This is not the common case where 
a trial at law is had to satisfy the conscience of 
the Court ; this ejectment is incapable of satisfy- 
ing the conscience of the Court upon many material 
points which it will be necessary to ascertain. 

In the first place, the trial in ejectment cannot 
satisfy^he conscienceof the Court as to the locality 
of the freehold premises to be recovered : for it 
does not ascertain by metes and bounds; and as 
the freehold and copyhold are mixt, and some 
parts more highly improved than others, we can- 
not allow the defendant to take out execution 
upon whatever part he shall choose. 

Secondly, as to the mensuration varying from the 
instrument^ that may be a proper ground for the 
Court to decree a proportional abatement in the 
ahaire of each, and is at least a sufficient reason for 



186 



SAlk.83. 
SAtk.693. 



CASES IN THE EXCHEQUER, 

restraining the defendant from taking immediate 
possession of the whole eighteen acres. 

thirdly, the conduct of the defendant in per* 
mitting and encouraging the improvements, under 
sanction of a kase which he knew to be bad, may 
perhaps in equity give the plaintiff a claim against 
him for a new lease, though it does not at law, 
amount to a confirmation or renewal of the old ; as 
to this therefore the verdict is not^conclusive. 

We are^ for these reasons, of opinion that the 
injunction ought to be continued till the hearing; 
the plaintiff to proceed without delay. 

HoTHAM and Thomson, Barons, concurring, 
it was ordered accordingly. 



Smut day. 



PisTOR V. Dunbar. 



Several bills A N ordcr having been obtained by the defendant 
kl!7etaed!Ind (as of coursc) to refer for taxation the bills of 

^urieomoDg his formcr solicitor Heame (he having since em- 
^^TptTn^'faii ployed another in the cause) ; 

given ; at the 

end of the n i» 

csate the client Plutner and Scafe now moved to discharge that 
them all for order,upon an affidavit whichstated,thatjBri?am«and 
«"er''wi. dTa-^ Ws then partner delivered in two bills in 1788 to 
ebarged. jjjg defendant and his then co-defendant, since de- 
ceased, both of which bills were then paid ; in 1790 
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mil accounts were settled, and a receipt in full 
given: afterwards the cause was carried on Hy 
Heame olone-foT the surviving defendant, and ano- 
ther bill was lately delivet^ed^ which the defendant 
refused to pay till the whole should be taxed; 
-Heame refusing to have the former bills taxed, as 
being betvt^een other parties, the defendant at last 
paid the bill, and all papers in the cause were then 
delivered up. The defendant afterwards obtained 
this order, as of course, which was aigued to be 
irregular, as the long acquiescence had completely 
closed the formed account, and Mr. Heame sub- 
fiiitted to taxatio4i of the last bill. 

King^ on the other side.— If in the first year of a 
cause, the attorney can have his bill paid and 
finally settled, the client loses his safeguard of a 
taxation upon the whole bill in the cause. This 
is not like the case where the business is con- 
eluded, and the bill then paid and acquiesced in; 
nothing is in fact due till the end of the cause; 
and all prior payments should be taken as pay- 
ments on account, however expressed. The most 
solemn security cannot prevent taxation, if within 
a proper time after the bill is settled; so jealous 
are the courts, that the influence of the attorney 
over his client shall not preclude future investi- 
gation. As to the change of parties they stand 
in the place of the original parties; and so no dif- 
ference can arise on that ground. 

McDonald, Chief Baron. — It would be a dread- 
ful hardship upon a solicitor if he had no means of 
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settling theaccount of his fees and disbursements in 
the first years of a long cause, but was always liable 
to have his bills, though long ago settled, referred 
for taxation. — When paid, it becomes part of his 
capital ; he reckons upon it in the balance of his 
affairs; and the adjustment of the partnership con- 
cerns goes upon the foot of it : besides, the delivery 
of a bill is a challenge to the client to dispute the 
reasonableness of it, and his acquiescence admits 
it to be f^ir; and it is much better for the client 
that bill should be delivered and settled, from 
time to time, during the cause, that he may know 
what expence he is incurring, and whether he has 
reason to be satisfied with his solicitor. 

The other Barons concurring, the order was dis* 
charged. 



ss 



^ 



as: 



» ^ 



.lOlh May, 



LiNGHAM V. TOULE. 



A NSTRUTHER moved, upon notice, for an in- 
junction, the defendant being in contempt 



After an in- 
junction dis- 
solved on the 

plaintiff on an for uot auswcriug the amended bill. 

amended biU 
etnnot have 
another injunc- 
tion without a 
special affidavit 
of merits, 
though the de- 
isndant be in 
contempt for 
act answertug. 



King^ for the defendant, contended that the in- 
junction having been dissolved on the merits of the 
answer to the original bill, could not be renewed 
as of course, for otherwise the plaintiff mighty by 
repeated amendments, continue the injunction for 
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ever; and cited 3 A tk. 694. Traversw. Lord Staf- 
ford, 2 Vez. 19. and Ambl. 104. 

Anstruther took the distinction, that in those 
cases the defendant was not in contempt as here. 
It is there also said, that upon the coming in of 
the answer, the plaintiff may apply for an injunc- 
tion on the merits confessed in it ; and he cannot 
Ibe deprived of that benefit by the defendant's con- 
tempt in not answering. 

Richards, amicus curiie^ mentioned the case of 
Edwards v. Jenkins^ before Lord Thurlow, Lincoln's 
Inn Hall, 19th January 1792* There the injunction 
was dissolved upon the coming in of the answer to 
the original bill ; the bill being amended, and the 
defendant having prayed time to answer, an injunc- 
tion was moved for upon notice, and a general 
affidavit of the truth of the bill. Lord Thurlow 
held this sufficient, without any particular affidavit 
of the truth of the new matter, or any reason 
assigned for its not being included in the original 
bill. He said, that if the amendments were such 
as would, if true or admitted, entitle the plaintiff 
to an injunction, he must be equally entitled to it 
in that motion ; and considered the practice of 
moving it specially at all, as being rather neces- 
sary from the cases upon the subject^ than from 
the reason of the thing. 

Thomson, Baron. — I ,take it not to be at all a 
motion of course, to have an injunction on an 
amended bill, after the former injunction has been 
(dissolved, Yout bill is not taken for true till it in 
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admitted or proved ; an affidavit of the truth of it 
will be necessary, as where the injunction is to 
stay waste, where the plaintiff cannot wait till the 
answer comes in. 

McDonald, Chief Baron.— The former injunc-* 
tion having been dissolved upon the merits, it ia 
impossible that this motion can be granted as of 
course ; it niust be verified by affidavits at least. ' 



as 



Maturday, 
IMh May. 



The King v. Sheriff. 



dditorof nnHis was the case pf an extent taken out by 
rowntook M. ^j^^ Original dcbtor of the crown, ags^nst the 

defendant his debtor^ for 1200/. The debt was 
upon several bills drawn by the defendant upon 
different persons, some of which were accepted, 
own BhemiDg] and payment when due refused by the acceptors 
notvoid'int^to.''^®f'^re the cxteut ; the others were not accepted, 



The 

the crown 
out an extent 
against his 
debtor for a 
large sum, a 
•Hiall part of 
which was dis 



The claim of an ^^^ ^^^ greater part or all of these had by their 
indorsee against tenor some time to run at the time the extent 
bill of exchange, issued *. the bills Came into the hands of the ac- 
menrb/thVac- countant by his discounting them, part for the de- 
ordinal debt ^ndant, part for other persons the indorsees. Th« 
debtoi^of \he ^"^^^^^ levied only 700/. upon the extent, 

crown may sue 
pnt an extent. 

Rous now moved to set aside the whole extent,as 
having issued improperly. He admitted, that sinc# 
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the decision of the case of the King v. Blaichford 
last term, it was impossible to argue that the cir* 
cupistance of this being a mere transaction in trade 
between two individuals, without any reference to 
the crown's debt, could make any difference; but 
this extent has issued partly upon bills which were 
not then due; and as the rule of 1786 has provided 
that no such extent shall issue upon bonds but where 
they are due, a fortiori it cannot issue on an inferior 
species of security till due. Here too the account- 
ant is not the original creditor, but only has pur^ 
chgsed the right to the bills by discounting them, 
and indorsement to him: but whether the claim is 
transferred into his name by legal or equitable 
assignment can make no difference. Rex v. Bowlings 
Bunb. S95; and is contrary to the rules 15 Car. 1 ; 
and it breaks that. rule in this also, that the acr 
ceptor and not the drawer is the original debtor. 

The Atiofney Oenerm^ Plumer^ and Knapp, con-r 
tra. — There are some of the bills which were due 
at the time of the extent, viz. all those accepted 
4md not paid ; but if any are due, it is a sufficient 
answer to this motion, which goes to set aside the 
extent in ioio. Even as to the others which were 
not due, their being refused acceptance, makes the 
demand against the drawer take place immediately. 
Milford V. Mayor^ Doug. 65. The holder has a 
' right to consider the contract as broken and dis- 
solved, and therefore, upon returning or allowing 
the discount^ the extent may well be executed as 
to the principal sum. The rule 15 C. 1. and which 
is followed in the case in Bunbury, was made in 
order to prevent the buying up debts, and getting 
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prerogative process for their recovery; but here thrf 
legal negotiability of the instrument drawn by the 
defendant, takes it out of that rule, which was 
only made in affirmance of the common law to 
prevent maintenance; and the defendant, as drawer, 
may be considered as the original debtor. Only 
700/. being levied upon the extent, which issued 
for ISOO/. no objection can support this motion, 
while debts to the amount of the sum levied remain 
good. 

Rous J in reply — My objection is, that this extent 
is not warranted by the affidavit, and has therefore 
issued improvidently. By the facts stated in the 
affidavit, it appears that less than the sum of 1900/« 
was due; for it is admitted, that the discount at 
least should have been returned. It would be very 
dangerous to allow the party to take out an extent 
for more than by his affidavit appears due. T/Us 
extent ought never to have issued, and therefore 
should be set aside. 

M'DoNALD, Chief Baron. — If the debts cover 
the sum raised, we cannot allow a doubt raised a» 
to part of the claim to set aside the whole extent^ 
for then very few extents or none could stand. 
Here there appears to be by far the greater part of 
the claim really due, and that is sufficient to save it 
from being set aside in toto. 

The other Barons concurring, the rule was dis« 
chargedr 
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The King t;. Marsh, Executor of Cuthbert. Monday, 

13th May. 

fW^HE Scire facias Stated ^th?it G. Smith, Arthur Cutfu Sci/a.on re. 
bertj GavinYoung, ^nd Gavin Gletmie^hy their ^i^^l^^^„^ 
recognizance 27th October; S8 G. III. became [;^},^"p^,'^j?/«'^' 
bound to the crown jointly and severally in 4000/. ; V""**** ^S^ *^* 

J u .L- CI • "i- • • J • . • due perform- 

and thereupon this Scire facias issued against the «Dce of articles 
estate of Arthur Cuthbert. The defendants pray ^° %. pua ^ 
oyeroftherecognizanceandofthecondition, whit:h, fendanu nVrer 
reciting thatbycertainarticlesof agreement bearing Ij^f^ o/tiJ^"|^71" 
even date therewith, and made between^. 5. C. and ^c'^»; tfcat 
D. the commissioners for managing the duties on ed aiuheaffir- 
vellum, for and on behalf of his majesty, of the one "am^ thit' 
part, and the above-bounden G. Smith of the other onTnegativ^^^^ 
part, the commissioners had let to farm to Smith for yenaot (sutjog 

* ' ' ifO^hicb bad 

three years, the post-horse duty for Scotland, atand ai»'> been com- 
subject to a certam rent, m the said articles parti- rbepiea held 
cularly reserved^ and under certain covenants^ 
clauses, and restrictions, therein also contained, was 
conditioned for the payment of the rent and per- 
forjnance of these covenants by the said Smith, 
and his observance of the directions of the statute 
regulating the collections of the duty. 

Plea. The defendants say, that the only negative 
covenant, gTdint, article^ condition, or agreement, 
comprized in the said articles in the said condition 
mentioned, on the part and behalf ^of the said 
G. Smith in the said condition named, is a certain 
covenantor agreement (stating the covenant ;) but 
that they the said defendants have not nor ever had, 
neither had the said Arthur Cuthbert in his lifetime^ 

o 
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any counterpart of the articles in the said condition 
mentioned, in their or either of their custody or 
power; and the defendants say, that the said O. 
Smith did^not, &c. (averring observance of the ne- 
gative covenant,^ and they further say, that the 
said G. Smith did well and truly pay or cause to 
be paid, &c. the rent aforesaid, &c« and did in all 
things perform the said covenants, &c. and did in 
all things perform and observe the directions of 
the said act, &c. 

' To this plea there, was a special demurrer for 

not setting forth the articles, and not denying pos- 
session oitlie articles^ and for the negative preg- 
nant in only denying possession of any counter- 
past. Joinder in demurrer. 

Lowndes, for the crown,— The defendant who 
pleads performance of theconditionsof an indenture 
in discharge of his recognizance, is bound to set 
forth the indenture, Cooky, /i^mmtn^/ow, Sal k.493y 
andS. C. 6 Mo 237; and so agreed by the Court, 
I Sid. 50; and if he demands oyer of it from the 
plaintiff, it is bad on special demurrer, though good 
on a general demurrer by the statute. Jewnsr. 
JTamrf^e, Saund.8. So anon. 1 Mod. 266. Sayrev. 
Minns, Cowp. 675. And the plaintiff may, before 
replication, demand oyer from him, Hibbs v. Ciough, 
Str. 227. Soresbyy. Sparrow, Str. 11 86. and Wils. 1 6. 
If it isj^n the hands of thq other party, the Court wijl 
compel him to bring it in. 1 Mod. 266. Saund. 9. 
1 Sid. 40. Cro. JaC. 429. The cases where a 
profert has been dispensed with, are, upon safBci>^ 
ent excuse being offered to the Court; as where it 
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is pleaded^ that the other party penes se habeL 
Carver v. Pinkney, 3* Lev. 82. Or a third person. 
White V. Earl of Monigomery, Str. 1 198. Or that it 
is destroyed by fire; or by time or accident. Retui 
V. Brookman^ 3 Term Rep. 151. But here the 
defendant neither shews the deed destroyed, nor 
where it exists. He does not even deny his possesi- ' 
sion of the deed itself, but only of the counter-part, 
which is materially different^ Yelverton v. Cornwall 
lis^ Noy53. But even where oyercan be dispensed 
with, it is necessary to set out the deed in hmc 
verboj because the defendant must shew perform- 
ance; and if there are any negative or disjunctive 
covenants, roust plead performance specially. Co. 
Lit. 303. Cro. Eliz. 893. And the averment, that 
there is only one negative covenant, will not help; 
for that is averring as a fact to be traversed, a mere 
matter of law. The jury cannot judge of the cove- 
nants, whether they be good or bad, . negative or 
affirmative; but that should appear to the Court 
on the record. If this manner of pleading were 
allowed, each party would only set out what be 
chose of the deed, and the other party be put to set 
out the remainder, which would cause great pro- 
lixity in the pleadings: and accordingly no case has 
been determined in which the averment of the con- 
tents of a deed has been allowed. 

Marri/att, on the other side. — Where there is a re- 
cognizance to perform covenants,thegeneralrulecer- ' ' 
tainly now is, that the party who is to defend him- 
self by performance must shew the deed ; but this 
rule does not hold, where upon the condition of the 
recognizance he appears not to be a party to the 

o« 
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indenture, and is thereforenottobesupposed to hare 
it in his possession. It was formerly unsettled which 
party should produce the deed« Fitz. Abr. Mon- 
strans des Faits, pi. 580. Mich, 16 H.\ll. 18. b. 
Hil. 7 If. VII. E. 30 H. VII. I ; which are contra- 
dicted by A1.73* But in all these cases the defend- 
ant was a party to the deed as well as the bond. 
So in the case in Salk. the reason given for making 
the defendant shew the indenture is, that be is a 
party to it. And so the same case is also reported 
in 6 Mod. In Keilway 71, the distinction is ex- 
pressly taken, that a stranger may plead performance 
without shew^ing the deed. So in Dr.Le^field'sc^sei 
10 Co. 93 6. 9ia. and in Dy. 277. pi. 68. by which 
and the marginal notes it appears that this is the 
case, even where the estate cannot pass without 
deed, and the deed is in the hands of one who holds 
to the use of the party pleading. SoReynellv.Longt 
Carth. 315. Bui. Ni. Pri. 251, 252. Crotch v. 
Crotch^ Lutw. 145. Where the plaintiff is in pos- 
session of the deed, the Court indeed may, and 
generally does, compel him to produce it to the 
defendant; but this is only ex gratid; the Court 
may refuse it, and therefore thdre can be no rule of 
pleading founded on it; and if the defendant can 
defend himself without trusting to this favour, he 
may. The cases have gone very far to shew, that 
where the party pleading avers that he is not in 
possession of the deed, without his own default, he 
is excused ; as where it is in.the custody of anbther 
Court, of the party, or of a stranger, destroyed by 
fire, or lost or destroyed by time or accident. The 
material fact in all these cases isj that it is impossi- 
ble for him to produce it; whether it exists at all or 
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not seems perfectly immateriaL Here the de- 
fendant deniii ever having bad it, which is a suffix 
cient excuse for not producing it, he being a 
stranger. Whether it exists in the possession of any 
one is immaterial, and not within his knowledge, 
and which therefore he is not bound to aver. As 
to possession of a counterpart only being denied, 
the presumption of law is^ that the original is in 
the hands of the plaintiff; if the defendant had 
had any, it mtrst have been a counterpart : and as 
where there are two parts, each is the principal, each 
must also be the counterpart; so that it amounts 
to denial of possession of either part. 

Lowndes^ in reply, contended that all the autho* 
rities only meaiit to excuse the defendant, on pro- 
per grounds^ from the profert, but not from setting 
forth the deed in fuse verba. The expressions in 
Lenfield's case must be understood so, for thet^ase 
itself is ^expressly on the want of a profert, and , 
not on the manner of setting forth the contents: 
so Crotch V. Crotch^ in Lutw. goes on the profert ; 
and the case in Keilway is explained by Dtiport v. 
Wildgoose, 2 Bulst. 269i 260. to have been on the 
same point ; so the case of Raynal v. Long^ in Car- 
thew, and all the modern cases have only been, 
that the party has been excused from the profert, 
but not from setting forth the deed, so that the 
Court may judge of the effect of the covenants. 

The Counsel ^r the defendant expressing an 
anxiety to have an immediate decision on the va* 
lidity of the plea, on this day 
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Tbe Court said, that they had not bad time to 
look into the cases : but as they hfti no doubt of 
the badness of the plea, they should give judgment 
for the crown. 



■^W^WM 
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A-^t^ • </c:u^^. //'e^(u^)^((e^ 



Someday, 



MuR]pHY V. Cui^NiNGHAM, Gent. 



^nwwuoff T^ ^^^^ action the defendant gave notice of »et4)ff 
Ms bill witboQt of his bill as an attorney ; but as he had not de* 

narmg deliver- , t 

«^it. livered his bill^ the Lord Chief Baron refused t6 

admit the set-off, as not being a debt recoverable 
in an action till a month after delivery of the bill. 
A rule nisi for a new trial having been obtained 
by Dauncey^ 



Jekyllnow shewed cause; and relied on the cases 
of Williams v. Frith^ Doug. 198. and Hooper v. 
3T//, ibid, and the cases of Dixon v. Plant, and ex 
parte Bearcroft, there cited, to shew that the Court 
never permit the items of an attorney's bill to be 
investigated at JW. Pri. but insist on their being 
delivered for the purpose of being taxed by the 
officer; and in Martin v. Winder^\h\A. the Court 
held delivery a month before not to be necessary, 
yet that it must be delivered in such time that the 
plaintiff may have it taxed before the trial : here 
it was not delivered at all. 
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Daune^y, contra, — Before th^ statute 3 Gw* II. 
attorokfi faa4 the fsatne remedy for itbdr bills as 
other peffioas : that statute reitrainir^g them from 
their common law right is to be taken strictly ; ac- 
cordingly it has been held not to extend to the exe- 
cutors of attornies, nor to business dooteat quarter 
sessions, or in conveyancing. B. N.P, 145. 4 Term 
R. 124. n. The statute does not include the case 
of set-off, and it cannot be extended by inference. 
The case of ifcTar/iw v. Winder establishes that it is 
not within the statute; for there a manih*s notice 
was dispensed with ; it is there added, indeed, that 
there must be some notice, so as that the other 
party may have it taxed, and not be taken by sur- 
prise at the trial ; but the notice of set-off here ex* 
pressing it to be for business as an attorney^ pre- 
vents all surprise ; the plaintiff might, by summons 
before a judge, have obtained a bill of particulars, 
andgot the bill taxed. In Martin v. Winder it does 
not appear that the set-off expressed the demand to 
be for business as an attorney ; but in a late case of 
BriggsY. Montague, Lord Kenyon admitted proof 
T>f a set-off which did express the demand to be 
for business done as an attorney, although the bill 
was not delivered^ because the plaintiff might have 
had it delivered if he had chosen, by summons 
before a judge. 

McDonald, Chief Baron.— ^That case comes so ^ 

near the present that it will be necessary to inquire 
into it. The practice of all the Courts must be 
kep^ uniform in this point. I know my* Lord 
Mansfield had different opinions upon it at dif« 
Q^rent times. 
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On this day the Court said, that upon inquiry, 
they found the case of Briggs v. Montague was 
for business in conveyancing, which therefore did 
not apply. 



The rule was discharged. 



CASES 



ARGUED AND DETERMINED 
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IN 
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33 GEORGE III. 



V. ■ 1793, 



gjIMEON, in behalf of the plaintiff, moved for a 
commission to examine i;vitnesses abroad : he 
stated the bill to be merely for discovery, for the 
purpose of supporting an action at law brought by 
the plaintiff here against the defendant ; and there- 
fore considered the motion as of course, being only 
in his own delay. 

By the Court. — If the bill had been for relief, 
you clearly must have moved this upon affidavit of 
materiality; for a plaiatiff may often have a desire 
to delay his own suit. The same principle applies 
to this case. 
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^uuZ: Cecil t;. Plaistow. 

The creditor! of Tp^^ ^^^S'"^' ^^'' ^^^ for ail iiijuDction against 
thepUintiff, ^ *- proceeding at law, and for an account of all 

others the de- transactions between the parties, H. (7^d7 Esquire, 
cepted ecom- nepticw and heir of the Earl o( Exeter ^ and General 
w^thViJS^lu Plaisiow, The case appeared upon the hearing, 
fcrdwt^tl*' ^^^^ » long chain of »uccessfql frauds practised by 
Sif h^"d ^^^ ^^^ defendant upon the plaintiff, by which, with- 
nand.andouiyout having any original claim upon the plaintiff, 

took the com. ^ . n i j t i • 

position for the or having, as far as appeared, ever advanced him 
w*heid bid?" »ny money, he had contrived to get from him 

the%^he°r*!:i^V •^^^®'- ^lud to have iH bis custody a bond from 
to^. and on the CecH to him, Conditioned for the payment of 6025/. 
pUintiff who The friends of Mr. Cecil at this time wishing to 
the i^^uity'on cxtricatc him out of his difficulties, a compositiqn 
^composi- y^^^ entered into with his creditors, by which it 

was agreed that the creditors^ should accept pay- 
ment by twelve instalments, and Lord Exeter 
and Mrs. Cecily the wife of the plaintiff, joined 
with him in conveyances to secure these. pay meoCs. 
Mr. Cecil then requested General Plaistow to accept 
a bond for SOdOl. in part of the other bond^ and to 
give in that only under the composition^ in order 
to induce other creditors to follow the example. 
Accordingly a bond for that sum, antedated^ was 
executed to the defendant, and he signed the com- 
position for that sum as being bis whole debt. 
Soon afterwards he, by repeated solicitations, ob/> 
tained from the plainti AT another bond and'^arrant 
of attorney to confess j^idgment for 3^802. (the 
residue of the money due on the bond for 603^/.) 
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The defendant received eleven instalments under 
the compideition, but when the twelfth was refused 
to be paid to him without a receipt in full, he en* 
tered up judgment on this last bond. This biH 
therefore sought an injunction against taking out 
execution thereon ; and as the defendant Plaistow 
had since died insolvent, that was the only remain* 
ing question in the cause. 



i"V 



HoTH AM, Baron, this day delivered th« opinion 
of the Court ; and after stating the case, and the 
numberless proofs of unfairness in every part of the 
defendant's conduct, his various schemes to over- 
reach the plaintiff', and the impudent falsehoods 
and contradictions in his answer, proc^ded to 
consider the effect of his signing the deed of com- 
position upon the present claim* 

We are of opinion that the defendant is pre- 
cluded now from making this demand. It has often 
been determined, and is admitted by the counsel 
for the defendant, that where there is a compo- 
sition to take a smaller sum than the whole debt, 
a creditor signing it cannot afterwards claim any 
other debt then due to him. This indeed is a 
composition not to take less than the whole debt, 
l)ut only to receive the whole sum in a different 
lAanner and at difi^erent times; yet it is a compo- 
sition by which the creditors agree to take the 
efiectof their respective demands in a less beneficial 
manner than they were before entitled to ; and to 
sign a false schedule in order to induce them to 
come into that measure, is to deceive and defraud 
them. 
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The circumstance of the original bond, which 
remained in bis bands for securing the balance, 
having been exchanged for another, and the pre- 
sent claim being on a bond executed after that 
deed of composition, cainnot help him : the demand 
existed before ; and the mere device of changing 
the securities cannot do away the nature of the 
transaction. 

4. 
It has been argued that the creditors could not 

be injured by this concealment; at all events they 
were entitled to be paid their demands pari passu 
with him, and this is an unfair attempt to gain a 
superior advantage over them by a fraudulent con- 
cealment of the truth. 

Mrs. Cecil is a party materially interested ; she 
joined in the securities on the faith that she was 
thereby clearing Mr. Cecil from all his difficulties; 
and it was held, in the case of Middleton v. Lord 
Onslow, that secret and under-hand dealings, by 
which the hopes of the wife were deceived and dis- 
appointed^ were a sufficient ground to avoid the 
transactions. We are therefore of opiqion that, 
whatever might have been the motive of this part 
of General Plaisiow's conduct, his having signed 
the deed of composition estops him from afterwards 
claiming any other debt then due and concealed. 
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l^EfVNH AM moved (upon notice) to remove ad action of 

this cause out of the Court of Common Pleas I'^^^^uelft-*^ 
into the Office of Pleas of this Court, upon affidavit S^^'/fJ ^t' S!" 
that the cause of action Twhich was for an assault ^^uUoo of hb 

^ otuce, may be 

and felse imprisonment) arose wholly in execution removed from 
of the defendant's duty as an officer of revenue; common pieas 
the defendant having seized the plaintiff's ship on iTpiiTsof^ws 
suspicion of smuggling. ^"^ 

Rous was to have opposed the motion ; but 

McDonald, Chief Baron, said, there could be 
no doubt about it. The point was very fully dis- 
cussed, by Lord Chief Baron Eyre, a few years 
ago, in delivering tHb opinion of this Court upon a 
similar motion*; he there shewed that this is a 
very old jurisdiction of the Court, and operates in 
the nature of an injunction. The present is a 
case perfectly within the rule there laid down^ 
as it clearly arises out of a transaction in the 
execution of the defendant's duty as a revenue 
officer. 

* That was the case of Cawtkome v. Campbell^ Loumdes and 
others. The judgment was delivered 12th February 1790, of 
which I have been &voured with the following note : 

Etre, Chief Baron. — This was an application to the Court 
(which was supposed, at the time it was made, to be very much 
in the ordinary course) to remove an action brought by one 
Cmmthomt against the Commissioners of Excise, and officers ex&- 
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Guting a warrant of distress, on a conviction of Cawthome maiie 
by the Commissioners, into the office of Pleas in this Courts 
upon the general grounds of this being a proceeding in the exe- 
cution of their office. 

« 

This application was very strenuously resisted, as being in itself 
extremely anomalous, and of course a proceeding very little^ if 
at all, known to the law ; and when applied to the particular 
case, an absolute and mere innovation. The particular case 
was, as I have in part already stated, an action of trespass, for 
taking goods by colour of a warrant to levy a penalty of a hun- 
dred pounds forfated by Cawthomef he having been convicted 
upon an information before the Commissioners of Excise, for 
not making due entries of tea sold by him, as by law, he, being 
a vender of tea, ought to have done. 

The Counsel for the plaintiff raised a degree of doubt in my 
mind upon the propriety of extending a course of proceeding 
which I take to be the established course, to the particular case, 
and I therefore wished for an opportunity of investigating the 
subject, if I could, to the bottom. I have taken some pains to 
search into die precedents, but the searches are not veiy easily 
made, and the books are very volumin6u8 ; though I have made 
some progress, it has not be^i so ca||tderable as I could have 
wished ; but I have seen enough to satisfy my own mind; and 
although I could have wished to carry my inquiries further, I 
shall not delay the parties any longer, but shall now deliver my 
opinion. 

In the first place, as to this course of proceeding. itself, it is 
. traced,' in point of history, in our books, in Hardres, Salkeld, 
Bunbury, Sir Thomas Parker, up to Trinity Term 13th CAo. IL 
and at that time was certainly treated both by the Bar and by 
the Court (my Lord Chief Baron Hale presiding in it) as a 
known r^ular course of proceeding. In the case of Eark v. 
, Patne, Salk. ^1. there was a very obstinate resistance to that 

course of proceeding; and the Court having found it necessary 
to grant an attachment, there was a strong attempt made to 
have a prohibition to the Court of Exchequer from the Court of 
King's Bench : some searches were made, a great many pre- 
cedents were cited, and in the course of those searches there was 
a precedent as high as Henry the Seventh's time, which is ^tat^ 
in the report to have been a precedent of the very same kind; 
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howeTer^ I hare examined Ae rolU and I ftnd that they were 
mistaken ; that it is not a precedent of the same kind ; what the 
precedent was I shall hare occasion hereafter to mention. 

I hare very carefully examined the minute books for ahnost the 
whole of the first fifty years of the present century^ and I find 
in that period more than a hundred precedents of orders of this 
kind : Uie probability is> that it is a course of proceeding, in 
some cases, of very remote antiquity ;<• and I take it, that it hajr 
been substituted in other cases in the room of another course of 
proceeding more severe, though producing the same effect. It 
will be sufficient to say, that we find it the established course of 
proceeding, and the known practice of the Cburt, which n the 
law of the Court and 'the law of the land, 'and we can hear 
nothing against rt. But the more difficult question which re* 
mains is, in what cases we are to resort to this course of pro- 
ceeding? 

Let us first see what it is, and how it operates. The usual Tb« rtmoTil 
order is, Ijbat the action be removed out of the fing*s Bench or ^hjUj^ J^^© 
Common Pleas, or out of any other Court having jurisdiction, nue is conoeni- 
as the Courts in Xoiufon, the Courts of Whitechapil^ the Marshal- ^^JSJ^^ 
sea, the Courts of the Grand Sessions, the County Courts; for by way of in- 
it goes to all these instueed ; ^M^onkr is to remove those ^""^^^"' 
actions into the Office of l^leas, i^ that they shall be there in \ 
the same forwardness as in the Court out of which the action is '. 
removed; yet the order does not operate as a cfrfioraft to remove 
the proceedings, but as a personal order on the phrty to stay his 
proceeding there, with liberty to commence his action in tip 
Office of Pleas, and of courM calls upon the defendant in that 
action to appear, to accept a declaration, and to put the plaintiff \ 
in the same state of forwardness in the Office of Pleas as he was 
in the other Court. 

ft must be admitted that this form of the order, contrasted 
witii the operation of it, is very exceptionable. I have not 
hitherto been able to trace the history of the form : if possible it 
should be altered, because a Court should always, and more 
especially in personal orders, speak so as to be understood ; and 
not isay one thing and mean another. When we talk of removing 
an action, one shouKi think the action should be removed^ efieet- 
ually s but it is not so as to the dubHtance and effect of it. It is 
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simply an injunctioii to stay proceedings in the other Courtr^iui«* 
lified and softened by a liberty given to sue here ; and as an 
injunction, it certainly would be to be enforced as all othor 
injunctions are; and let me. add too, as all the interlocutory 
orders of all the Courts of Law : for instance, the common orde^ 
for time to plead, taking short notice of trial, giving judgment 
of the term, bringing no writ of error, are all enforced^ by 
attachment. 
• ^ 

It is very true, that the Courts of Common Law do ordinarily 
assert their jurisdiction, in respect of the privilege, either of the 
Court, or of their ministers and officers, in a different manner, by 
suing out a writ of privilege, and pleading the privilege of one. 
Court, to the jurisdiction of the other, and so submitting the 
ground of the privilege claimed to the judgment of that other 
Court* And indeed, the common and received practice and 
established course of proceedings in those Courts, has made it 
the law of those Courts and the law of the land. 

I should have been, for my own part, perfectly conteiit if I 
had found that also the law which r^^lates the proceedings 
of the Court of Exchequer ; and yet, in theory, every Court is 
properly the judge of its own privilege, and no other Court 
ouj^t to interfere with it : ly|L howerer, that course of establish* 
ing the privil^e has preened with respect to the Courts of- 
Conunon Pleas and King's Bench as between each other, and 
perhaps, with respect to the Office of Pleas of this Court too 
with those Coijurts in some instances, with regard to the other 
branches of privilege in the Court of Exchequer, the course and 
received practice has been to exert the jurisdicticikiin the sh%peoC 
an injunction; and surely it is not a very extraordinary thing, 
that a jurisdiction so anomalous as the jurisdiction vof the Court 
of Revenue in the Exchequer is, should have adopted thei eburse 
of a Court of Equity in asserting its jurisdiction, rather than that 
of the Courts of Law, and should therefore rather proceed by 
injunction than by plea ; it is the less extraordinary because I 
cannot find that there ever was a time when this Exchequer 
privilege was pleaded. 

The Year*books referred to in Salkeld, under the title Privi- 
lege*9 support what my Lord Chief Baron Walter there stated, 

• t Salk. 546. 
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that anciently, the course was for the Court. of Exchequer to 
tend a writ of supersedeas to the Court of Common Pleas, com- 
manding them, in thie king's name, to surcease the suit that was 
before them. As to the Court of King's Bench, a different 
practice prevailed, for an odd technical reason, that the king . 
would not command himself; and therefore, the junior baron, 
if the cause arose in the Court of King's Bench, was to carry 
the writ-book of the Exchequer to the Court of King's Bench, . 
and shew it to them, and there demand cognizance of the suit, 
in consequence of which the Court surceased. Now surely one 
cannot be very much surprized that such a course as that shculd 
bave gone into disuse, and that the personal order should have 
been substituted in the room of it. I cannot understand how 
the subject would be benefited, if the ancient course was to be 
revived, and this to be disused. 

Having entered ihus &r into the nature and effect of the order * 

to remove, I come to what I think the more difficult and im- 
portant part of the subject, — In what cases are we to resort to this 
rule. Lord Chief Baron Walter enumerates four descrip^ons 
of persons entitled to privilege : " The causes of privilege in 
*« the Exchequer are, 

*^ First, if one be infonnant for the king. 
«< Secondly, if one be accountant to the king* 
*• Thirdly, if one be debtor to the king. 

" Fourthly,' where one is an officer of the Court, or attends * 

an officer of the Court." 

He does not go on to specify the sort of privileg%which those ^ 

persons respectively are entitled to, nor at what time they are en« 
titled to claim them ; but this is certain, that the debtor'a privi- 
lege is to sue here, and nothing more ; the accountant's privi- 
lege is to sue and to be sued here, because he is immediately at- 
tendant upon his duty ; the informer's privilege is a thing which 
I cannot venture to state precisely ; for I do not quite under- 
stand what it was that Lord Chief Baron Walter meant by 
the informant's privilege ; the privilege of the officer is also to 
be sued here in the Office of Pleas. 

But I will add two other cases of privilege ; the first of them It is i^ood 
is, where any matter properly cognizable on the revenue side of ^^uod of re; 
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action into ibis the Exchequer is draum into question in an action . brought in 
maturpro^lw ^"^^^^^^ Court. And the next cause of privilege is, where the ji 
cognizabhon the matter of suit in another Court touches the profit of the king% j j 
in'coMr/'^* ^ '^^^ ^^* cause I consider as the privilege of the king, as his 
drawn intogues' prerogative, and which he may either waive or assert as he sh^l 
Ir /Ae'jT//^ of ' think fit ; for undoubtedly he may choose his own Court. 

the suit touches 

iheprqfii of the ^q^ ^j^h regard to the first of those additional causes of pri- 
vilege, the case of Sir Ralph Banks v. Sir Thomas Bennet, in 
Hardres 103, appears to me a decided judicial authority to sup^ 
port it. The case was this : Upon an ejectment brought in the 
Court of Common Pleas by a person who was defendant here, 
the plaintiff moved that the action might be laid bere, because 
his title was under an extent of this Court for debts in aid ; to 
which it was cuiswered, that all those debts were pardoned by the 
i act of general pardon, and so the extent was at an end, and that 
the leases of those lands under the seal of the Exchequer, ren- 
dering rent, were determined also, being only quamdiu in mani* 
bus nostris : yet the Court ordered the parties to prosecute thdr 
suit Jiere, because this could not appear but upon examination 
of the whole matter. 

Here ttien the Court of Exchequer asserted its privilege to 
have jurisdiction of this ejectment in the same manner in which 
it is now claimed, merely upon the ground of the matter of the 
title of the defendant being in the whole, or in part, properly 
cognizable in this Court ; that matter consisted of the extent in 
aid, the inquisition, the Exchequer lease, and the question of 
law, whether the extent was pardoned by the act of parliament, 
and whethe»*thereby the Exchequer lease became void, and the 
extent discharged. Upon the ground of these questions arising in 
the cause, the Court entertained jurisdiction of it, not thinking 
it fit to leave it to another tribunal ta judge of the force of those 
extents and the Exchequer lease, or whether by these acts of 
parliament they ceased to have force ; judging rightly liiat the 
whole matter must be gone into, which involved not only whe- 
ther the extents were pardoned, and the lease void, but whether 
they were ever good. 

In the partial search which I have been able to make, I have 
found several other instances, I believe not less than a dozen, 
of actions removed upon the same ground ; which were ^ther 
brought in respect of matters done under the prerogative pro- 
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I9 imd of course upon the proceedings of this Court, or the 
question in the action involved in it some matter cognizable by ^'^ 
the Revenue Court ; among them were actions for levying fines 
and amerciaments estreated into this Court, actions for levying 
debts upon outlawries, for levying debts upon inquisitions upon 
extents, for levying debts upon inquisitions on a diem clausit ex* 
tremanif and, in short, all the instances in which the prerogative 
process is used ; and under this head may also be classed the 
infinite number of actions which are removed, and which it is ' 
every day'« practice to remove, where a semire in order to a 
condemnation is the subject of an action. 

I observed before^ that Lord Chief Baron Walter speaks of 
the personal privilege. 0fi:he informant for the king ; yet it does 
not appear to me that^that is the ground of these removals ; and 
I think it cannot well be, because this removal takes place whe* 
tfaer the informer happens to be the seizing officer or no^«and 
whether the informer happens to be an officer of the Customs or 
JExcise, or the Attorney General ; and therefore I do not see 
how the personal privilege of the informer could be a ground 
for the Court removing an action where a question of jpizure 
will either incidentally or directly arise. 



And I am the more confirmed that that is not the ground, be- 
cause this species of privilege was formerly inforced, as I have 
already hinted, in another way, and with a very high hand in- 
deed, upon the ground that the very act of proceeding at all be-, 
fore another jurisdiction, to draw into question or in any manner 
to interrupt the prerogative proceedings in the Revenue Court, 
was itself a contempt without more. 

The roll of the nineteenth of Henry the Seventh, which I 
alluded to, and which is referred to in Sal k eld, and is there sup- 
posed to be a precedent for removing an action, and for grant- 
ing an attachment, b^ause the party, after service of the order, 
took upon himself to proceed, was in truth a proceeding as for 
an inmiediate contempt, ^for levying a plaint in a Court at 
Bristol for a parcel of wine that had been seized and was pro- 
secuted to condemnation in this Court ; and it was a very re- 
gular proceeding. The Attorney General states it as a matter of 
complaint against the party ; there is a Capiat awarded ; he is 
taken into custody ; he is brought into Court ; is committed for 

P 2. 
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the contempt to the Fleet ; he w brought up again ^ makes fine 
H. to the Court ; bis fine is regularly recorded ; and then, upon, 
the ground of the fine, he is dismissed. 

In this they evidently proceeded upon a general analogy to 
the proceedings in other Courts, for there is no Court that 
"•ufiers its process either to be insulted or to be materially inter«»^ 
Tupted ; and whenever this is attempted, it is a contempt upon 
^ VUch the Courts proceed to grant attachments in the first in- 
•tance. So that in truth the practice of this Court> which I have 
described^ is not so wild a thing as upon the first view it may be 
supposed, nor any great stretch of authority. Time,, however, has 
softened this into the course of proceeding which now obtains ; 
in consequence of which, though tho ^nypeding is commenced 
in the other Court, as by possibility it my happen that there 
may be some other question which may constitute a cause of 
actifup, but mixed and blended with the question which is pro- 
perly the subject of the prerogative proceeding, it is fit that un- 
der the inspection and controul of this Court, that action should 

proceed, and the party have an opportunity of Uying his right 

« 

But that this jurisdiction was not a very novel thing, nor this 
a single instance, we may collect from other cases that are very 
clearly established ; namely, that if a man at this * day, there 
being a seizure in order to condemnation, was to presume to re- 
plevy the goods, it would be a contempt of the Court for which 
an attachment would be granted instantly : so if a distress is 
. taken upon a fee-farm rent, or other duty to the crown, it is 
considered as a contempt to replevy ; and an attachment wil} 
issue upon it ; as. appears by the case of the King v. Oliver ^ in 
Bunbury 14. j 

There was a case partaking pretty much of the' same nature,, 
which appears by the minute-books to have been this : There had 
. been a seizure of some wedges of gold ; it jg not very clearly ex-^ 
plained in the minute-books, but I take it for granted that the 
person whose property was seized turned the tables upon the 
officer, and carried him before the Lord Mayor with the goods». 
and the Lord Mayor detained the goods in his custody. There 
was an application to the Court, and the Lord Mayor was or- 
dered to shew cause why he did not deliver these goods into the 
king's warehouse^ in order that the officers might proceed to con^ 
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domiatioii ; iy|d the Lord Mayor would have be^ attached if . . 
de had not obeyed that order i the Recorder came and said, the 
Lord Mayor was willing to submit himself to the Court, and 
only wished to be indemnified, aathe 'goods had been delivered 
into his hands; and. in i3bat way the thiiu^wad'tBettiied; the 
goods were d^vered up^ and he was indenifiied. 

Originally, therefore, it seems to me, that to call into question, 
or in any uHinner to iiArrupt the cour94§|kf the prerogatire 
jurisdiction, was treated as a contempt of the process of the 
Court, and proceeded against immediately as such. I have stated 
very proper grounds, as it seems to me, why this was afterwards 
relaxed, and why it took the present course. So much then for 
that cause of privilege where any matter which is properly 
cognizable in a Court of Revenue is dralim ii^to question in an 
action in another Court. '^ « 

r 

Another cause of privil^e which I stated was, where the ! 
matt^ o/thelmiin another Court touches the profit of the kjng: \ 
and there; upon the prayer of the Attorney General, the action ; * ^ 

is to be moved ; and the caae of Bishop v. Warner ^ Hardres 193, ; 
which has beemnted and relied upon, from the particular cir- *^ 

cumystanees of this suit, as a case in point against theapplication, ; 
proves the general principle to be as I take it; for4ft'C!otm^^ 
agreed there, that had the fine immiediately concemMl thie king*! \ 9 
revenue, the action should have been removed. ' . 

In the caie of Lamb v. Gttnman, in Sir Thomas Parker's 
book, the action was removed. That was an action Between the 
Buk^of Cleveland's bailiff and some other persons of the town 
of j^«, uj)on a demand of prisage of winCi; and there was an 
issue jcnhed upon tM^i^uestion, whether the town of Rye was 
tetitle^By (Charter to bd^empted from this claim of prisage. 
The ktjf^ had a reversionary interest in the prisage, because it 
was granted to the Duke of Cleveland in tail ; and in respect of 
this interest it was held, that the king had a right to desire that 
lliat cause might be removed into the Court of Exchequer; and «» 

ihe cause was accordingly removed. 

There are upon the minute-books several other instances to be 
found of removals of this kittd, in respect of die king's interest 
and'profit. Upon the 29M cf*^j(tli^a$f^ 17&4, tun action w^n ^ 
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« 

removed ; ,it was for money had and received by Mr. Pennington, 
who was the collector at Bristol; and it appeared that this aetion 
was brought for money which Mr. Pennington had received on 
account of duties on glass. The Court removed the action, and 
ordered it to be tiied here, and not in any other Court; the 
question being, ^vniether Mr. Pennington was entitled to retain 
that money so received as duties on glass, or not? 

I do not know-||^ to say, that tMl was a case in which the 
king's interest was very directly touched, because Pennington 
having once accounted for that money to the Exchequer, could 
never have drawn it back agsdn, even if there had been a 
recovery against him; but it was incidentally a question in the 
cause, whether the duties on glass were duties which were or 
were not to be paid. That was a subject which concerned the 
king^ and therefore mk cause was removed. 

In a later period, in the year 1777, there was a case, where 
Mr. Baring of Exeter brought an action again4liiiSu^/ifi, one of 
the principal officers in the port of %ondony in the same way, 
in order to get back again money which had been charged to 
him for duties upoii some goods which he thfUght he was not 
liable to pay ; and that met the same fate; it was removed into 
iMs C<^. 

There was also in an earlier period, in the year 1702, two 
actions removed. They were under somewhat different circum- 
stances : one was an action of trespass, the other of trover ; one 
was for entering a ship and seizing goods for non-payment of 
duties, and the other was trover for the ship itself. Both these 
actions were removed; and thfe minute only says, ^* there Being 
<* an information for the duties.*' Nopr an information for the 
dpties is nothing more than the king^lwiction of diebt; and there* 
fore there was nothing properly of prerogative in that^except 
merely the form of suing by information, instead of the common 
action of debt : but the ground of the removal must have been, 
that a part of the question in those actions would be, whether 
the duties were payable or no. If the duties were payable, then 
it might follow, that the party migh|^ have a right to enter the 
ship an^look for the goods, and might have a right to stop the 
ship and the goods till the duties were paid. If no duties were 
payable, this justification faUW. 
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There is only one other case which I shall have occasion par- 
ticularly to mention, and that I can hardly class immediately 
under any of these heads ; but it would rather seem to belong to 
that class of proceedings where the Court acts by injunction 
without removing the action: that was on the l(hho£ February/ 
1710, an ejectment brought in the Court of King's Bench; and 
it was, as to part of it at least, for lands which were part of 
the queen's estate. There wa^ an application to this Court to 
stay the proceedings^ and the parties were heard upon it. The 
Attorney General attended, and after the hearing, it was put off 
for a day or two; at length, the entry is, thlit an injunction 
issued pro Domina Regina. So that the action was not removed, 
but, simply an injunction went to stay the proceedings. And 1 
think I can see why that was ; if the action had been removed, 
the question could not have been tried, even in the Office of 
Pleas, because you cannot try the queen's title in an ejectment. 
The queeii was in- possession ; her hands must be removed by 
some other course of proceeding than an ejectment ; and there- 
fore it was fruitless to think of removing it, and it remained 
under an injunction. It may be said, that it might be as well 
left to the King's Beivch to determine that they could not 
recover the queen's land in ejectment^ To be sure they might, 
if the prerogative of the king had not been, that the king had a 
right to prevent that question being discussied ther/e, and to have 
it discussed here; and that is what was done. 

Then let us see how this general investigation of this subject 
will be found to apply to the particular case before us. 

This action which is now to be removed* professes to draw 
into question a conviction for the breach of a regulation imposed 
by the laws for the security of the revenue, under which con- 
Tiction the king is now become entitled tp a moiety of the 
forfeiture of 100/. wjiich l^ts Ibeph levied. 



21^ 



Three grounds of argument for the removal occur. It has 
been said, and the doctrine and opinion of the Court has pr&* 
vailed, that the defendants are entitled to remove this action 
because they are officers of the revenue^ and that as such they 
are privileged to be sued in the Exchequer. 
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Another ground is, that the question of breach of regulations 
for securing the revenue, concerns the revenue, and is there* 
fore to be tried in the Revenue Court. 

And a third ground is, that the king has now an immediate 
interest to support this conviction, in respect of his right in the 
moiety of the penalty, which by the conviction is now become 
a debt to the king. 

My inquiries have led me to doubt of the first ground of 
privilege, though it has been for some time considered as of 
course, and, I believe, upon the authority of a very learned and 
very able judge, who sat a considerable time in' this Court, and 
who was bred in one of the public offices belonging to it, I mean 
Mr. Baron Perrot^ who was of opinion that these are officers 
entitled to privilege ; and I take it to be from him that this 
opinion has been of late yetirs adopted. My recollection is, 
that I did myself take it from him, and thought it to have been 
a sound mid solid principle. 

On the one hand it is certainly true, that the officers of the 
excise and customs do claim, and have been allowed in several 
instances, their writ of privilege from this Court, as officers of 
the Court, to be discharged from offices. And my Lord Chief 
Baron Contyns himself settled one of those writs bf privi* 
lege ; that which I believe is now in use. And there are several 
instances in which it has been allowed to them upon application. 
Two or three are stated in Burrow. And it is certainly true, 
that there have been many modem instances in which the pri- 
vilege has been allowed to them in this shape for the purpose of 
removing actions. # . 

On the other hand, I cannot find iliat they ever had a general 
privilege to be sued in all personal actions in this Court, which 
by analogy to privilege of officers attendant upon the Court, 
they certainly ought to have. On the contrary, the Court has 
always tied up the case in which they will grant this privil^e, 
of removing the action, to cases in which the action is broudit 
for something which has been done by them in the execution of 
their office. 
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Now that being so special, I confess myself to tia^ a consi* The officers of 
derable doubt, whether that writ of privilegewill stand the test havelBo°any 
«f enquiry; and I enter into the doubt started in the argument, privilege of be- 
whether, if they had privilege ctf officers, they would have it in cqu^ of e^- * 
this instance, in which they seemed to be exercising a judicial chequer. fi^crm^* 
authority, and not acting in their ministerial capacity. These 
considerations lead me extremely to doubt upon that ground of 
semoval. 

With regard to the second and third grounds, I must admit 
that the case of Bishop v. Warner is a much stronger case than 
the present in one point of view ; because a removal being denied 
in that c!ase, where there were circumstances that seemed to re- 
quire that it should have been granted, the same reasons there 
adopted, apply more strongly why it ought to be refused in this 
case. 

I do not know whether it may have occurred to other persons 
or not, but it is proper for me to state, that there is another case 
' which appears upon the minute-books, conforming to the rule ' 
that prevailed in the case of Bishop v. Wamety which is the case 

of Farre^Y. — ^ . That was an application, upon the 29th of 

January 1757, to remove an action of trespass for goods seized 
and condemned before two mi^strates of the county of Cumber*^ 
land. They were condemned upon the ground of having been 
imported without payment of duties : and there it was refused 
to remove the action. 

I am also ready to say, that I do not lay any great stress upon 
iQie cases of the removal of actions against justices of the peace, 
or commissioners of excise,u of modem date, because I rather 
believe, the principal ground upon which they have been re- 
moved, was that ground of privilege upon which I have already 
mid that I entertain considerable doubts. 

Then let us see what those authorities are against the re* 
moval. The case o{ Bishop v. Warner ^ in Hardres 193, was this : 
The commissioners of excise fined the plaintiff, bong a brewer, 
according to the new act, in 20/. for not paying the duty of 
excise; and upon a return made, that he had no goods whereof 
a difldlss could be taken, they imprisoned him; whereupon he 
brought an acti^ of false imprisonment in the Court of King^s 
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Bench ; and the defeiidant prayed, that the action might be laid 
here, because the suit concerned the king's revenue. But this 
. was not granted by the Court, because the fine does not imtne- 
diately concern the revenue of excise, but is a penalty impose^ 
for an. offence coi^mitted in it; alid it belongs no more to this 
Court than other like cases arising upon fines and imprison- 
ments ; otherwise if it had immediately concerned the king's 

revenue. 

• 

Now I observe upon this case, the Court do not refuse to 
remove this action, because it drew into question a conviction by 
the commissioners of excise, with which the Court of Exchequer 
had nothing to do ; but they refused to remove the action because 
the effect of that conviction in their judgment did not concern 
the revenue; and they in effect say, that if the fine had imme- 
diately concerned the revenue, they would have removed the 
action, though it was brought against the commissioners of ex- 
cise and the officers under them. 

The Court was most undoubtedly right in the principle upon 
which they woul4 have removed the action, if it had appeared 
to them in fact that it concerned the revenue of excise; for it is 
quite enough, consistent with the authorities that I have cited, that 
the matter which immediately concerns the revenue is drawn into 
question by an action, llie king has then a privilege to have 
that action tried in the Court of Exchequer, and this without the 
least mixture of prerogative process; or whether it is a proper 
subject for prerogative process only to act upon or not, that is not 
an ingredient. In the case in Parker's Report, which I have 
before adverted to, there was nothing of prerogative process; it 
was merely an issue in an action, whether the exemption of the 
town of Bye was a gopd exemption or not. 

Let us then inquire hiowjthe Court, in the case of Bishop v. 
Warner^ have applied the principle to the particular case in 
which they thought it not fit to remove that action. If there was 
any question at all to be tried, when the action was brought for 
levying this fine under the conviction, it was a question dividing 
itself into these two branches : First, were the duties of excise 
due? In the next place, were they withheld? They could not 
be withheld unless they were due; and therefore that <|iiestion 
would come directly to be in is6ue> and be n^g^ary to be dis- 
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cusded ; anc^et the Court have said that this did not idlpiediatel|^ 
concern the revenue. It appears to me, that the principle was 
right, and that they have failed in the application of that prin- 
ciple to the particular case ; and that upon their own principles 
they ought to have held, that that action should be removed, 
because it did immediately concern the king's revenue. It con* 
ceroed the king's revenue exactly in the same manner as in 
Penningtan' s case. 

They brought an action for money had and rec^ved, against 
Pennington^ They pwved that he had received the mone]^ but 
as he had received it upon the score of duties; either they must 
prove tliat the duties were not due, or he must prove they were 
due ; and therefore the question whether the duties were due or 
not would be the direct question that would arise iiyfchat action : 
and so in the case of Baring y. SutAn^ and inci&ntly in the 
other case of the two actions of trespass and trover, the manner 
of entiy and taking must be a part of the inquiry ; but upon 
the ground of duties being due and not paid^ the question 
whether, the duties were due, would necessarily arise; and that 
question did immediately itnd directly concern the revenue, and 
th^fore ought to be tried only in this Court. 

If it was sufficient cause to remove the ejectment to try the title 
to the Exchequer lease,that the whole matter must be gone into, 
which woul d include some question upon the Exchequer process, 
was it not sufficient for the removal of this action, that the whole 
matter of the conviction involved in it an immediate question of 
revenue, as wel)|M of &ct,— whether the duties had been with- ; 

j^ldorno? 

If it be said that that question could notarise in the case, for 
that the coijviction was conclusive, then it would be difficult to 
say what the action was brought for; and it is no answer to the 
point of removing the actioi^ for in the case df an ejectment to 
recover lands that were in the possession of the queen, the question 
upon the title of the queen could not arise in that action ; for it 
was enough that the ^owqijHras in possession, and that Court 
might have resisted the gectment as well as tha Court of Ex- 
chequer could do ; but still if there was a question to be tried» 
it was a question nottabe discussed anywhere but in the< Court 
of Exchequer. "1 consider therefore the principle of the ca«e of 



, ' 
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bishop vTWamer as a direct authority for the removal ; and I 
consider the determination m that particular* case a mere mis- 
%ike in the application of the principle, 

jFarrer's case probably was determined upon the authority of 
this case of Bishop v. Warner ; if it was not, I cannot imagine 
upon what ground the determination proceeded ; to be sure it is 
rather less founded than that, because in it there was a con- 
demnation of goods forfeited . for non-payment of duties, in 
which the forfeiture is the satisfaction to the king for his duties, 
and ih which he was also entitled to a nitl^ty. It does not ap- 
pear, in the case of Bishop v. Wamery whether the king had a 
moiety of that fine or no ; if he had, that also is a circumstance 
which helps to weaken very much the authority of the decision. 

The regulations ®^^ ^^^ it be said that the king has no interest, or that he has 
for preserving, not an immediate interest in sustaining a con^innation for goods 
properly'coe-'*^^*^ ^^ imported without payment of duties, when flie for- 
nis^ble in the feiture is his satisfaction, and when he is to have a moiety of the 

imd »v^iiciion forf"^*^^^* ^^^ ^^ immediate fixed interest in it by that con- 
relating to them demnation ? |l 

may be re-* ^ • 

moved into . • i*' 

that Court. I said, that in one view of these cases, they were stronger 

cases than the present, because really when they are examined^ 

there appears to have been a direct question, whether the duties 

.. were due or were not due ; which immediately concerned the 
• crown's revenue ; and I must admit that here the forfeiture is 
only for ^ breach of regulation. My answer to' that is, that the 
kfng has as immediate an interest in the reguKions, aiii^ in liuk 
jurisdictions which are created for -enforcing those regulatioiilf' 
which are the fences and guards of his revenue, asnehas in the 
revenue itself, yet not so as to interrupt the course ip which these 
fences are marked out and delineated, nor so as to interrvq|it 
the appeals and writs ot { 

^ writs 



e appeals and writs ot error in cases where those appeals and 
its of error lie. * 



But when those regulations are jndeay>ured«to be brought 
mto question jfo. a collateral action/ jja which those ar^. the vetf 
points of discussion which were properly cognizable and deter- 
mined^ in the information and convictioi^; I say that the king 
has then an interest to defend them, and he has Consequently an 
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interest to choose the Court in which he will ha?e thi^ questioit 
tried, consistent with his general privilege ; and upon this 
ground it is that the informations which are brought for pe^ 
nalties upon revenue and excise laws have never been con- 
sidered as having much analogy to the co^imon popular in- 
formations. 

They are brought in the revenue department of the Court of 
Exchequer, and not in the Office of Pleas ; they are excepted 
out of the statute of King James y which directs informations to 
be laid in their proper counties ; they are articles and branches 
of the revenue, and there is no good solid ground for making a 
dTstinction between them and the revenue itself* 

• 

• I observed that it was not stated, in the case of Bishop v. War* 
Iter, how the fine was to be disposed of, and that if one tnoiety 
was to the king, that furnished an additional argument against 
{he determination the ,Court-then came to ; because if it was so, 
the moiety became an article of the casual revenue of the crown, 
in which the king was truly and immediately interested : and 
where such an interest, or any other of the king's rights, under 
informations, once determined and fixed to be his by judgment, 
are attempted to be drawn in question out of the Court of Ex- 
diequer, the king is in the ordinary case, he has a privilege to 
have any action tried in the Court of Excheqaer which touches 
his profit, and draws into question that which he claims and is 
entyied to. 

We held, upon very solemn argument, not a great while ago, a moiety of ■ 
that the kins's moiety recovered in, I believe a popular action, ^o'^^Jture in a 

x a A A *^ 1. • J * u popular action, 

as soon as it was fixed and vested by judgment, became a r^^« vesttd by judg . 

lar debt to the crown, and was within the act of Harty the n»«ntin the 

Eighth, which entitles the crown to be preferred in its execu- branch of the 

tton, as for a debt; so that the crown's interest on the subject «'even«i«, for 

is very distinctly marked and affirmed. crown has a 

priority in pro. 

This goes to the third ground for removing this action, upon entfiled" to* stop 
which, for my own part, I cannot entertain a shadow of a doubt, ail suiu coo- 
nttnely, the interest of the king in the moiety of the forfeiture, an^^tuiJ Court 
which is as much an article of his casual revenue, as the duties than the Exche- 
of excise are an article of his regular rerenuci and in resp^t of ^^^' 



.■> 



222 CASES IN THE EXCHEQUER, 

which alone the king has a right to have an action removed 
which proposes to draw tliat debt, that forfeiture, into question 
elsewhere ; and therefore upon the whole of this ca^e the Court 
aresatisfied that the order ought to be absolute for removing 
this action. 

The rule was made absolute. 



acs- 



Wednetdaf/f 
6th June, 



Addis v^ Bakbr and Others. 



saieofashtra HP*^^ ^^^^ Stated, that J. and T. Wright heing in- 
^11 ship 18 -*• debted to ^rfrfw in 120/. «/. Wright, who was 
actual delivery, ownef of the brig Uniou^ agreed to assign to Addis 
Whether an ex- One fourth part of the said vessel as a security for 
»^tfor*thT" th^^ sum ; and accordingly signed an agreement by 
•ale of a ship ^hich hc engaged to make over to Addis one fourth 

must recite the o ^ 

registry, under part of the vcsscl on the Tz^^^c/av followin^, or pay 

thc«6GM. Ill, ; . , 1 , . . , , 1. 

c.60.«. 17? him 120/. and at the same time delivered to him 

the bill of sale of the vessel. If he money was 4rbt 
paid, and Wright was about to execute a mortgage 
of one fourth of the vessel when he became bank- 
rupt. The defendants, Baker^ Brown^ and Frisby^ 
were chosen assignees, and employed the other 
defendants, St. Barhe^ Green, and Bignell, ship- 
brokers, to sell the brig. These defendants, the 
ship-brokers, not being able to make a good title 
to a purchaser, from the bill of sale being in the 
plaintiff ^c/c/Z^'s possession, agreed to pay him one 
fourth of the proceeds of the sale, and he there- 
upon gave them a bond of indemnity to secure 
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them in doing so. The defendants, the assignees, 
commeneed an action at law against the defend<» 
ants, the brokers, for the money so paid to the 
plaintiff Addis. ihis bill therefore was filed 
for the purpose of having it declared, that the 
plaintiff was entitled to the fourth part of the 
vessel, and to stop the proceedings at law on ac- 
count of the proceeds thereof. The defendants 
demurred to this bill for want of equity ; and the 
question was, whether the plaintiff had any claim 
upon the vessel from the above agreenient. 

Harlj for the assignees, insisted he had not, and 
relied on the statute SI Jac. 1. c. 19* andth^case 
o{ Bourne and others, assignees ofPeele v. Dodson^ 
1 Atk. 154. by which it appears that chattels not 
reduced into possession by the vendee before the 
bankruptcy of the vendor go to the assignees : and 
this case is not within the distinction taken there, 
of ships at sea^ the bill: not having stated the vessel 
to have been abroad at the time ; it is also within 
the' 26 Geo. III. c. 60, the agreement under which 
the change of property took place not being shewn 
to have contained the certificate of the registry. 

Cox J contra, relied on the case ex parte Stad-- 
groom^ 12th June 1790, where Lord Thurlow held 
the vendee entitled under a bill of sale of a share of 
the property of a ship, though never actually in 
possession, on the ground that possession cannot be 
taken of a portion of the property,and the possession 
of the other part-owners is the possession of all*. 

♦ Mr. CoXf in his note of this case, represented it as so deter- 
mined. In Vez. junior's report of it (p. 108.) it is said to have 
been undecided* 
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As to the other point, this case is qot like that of 
RollestQnWp Jfihbert^ 3 Term Rep. 406. That was an 
ac/ua/ bill of sale by way of mortgage, and was de* 
termined on the ground that a Court of Equity 
would not have considered it as an agreement only, 
and as such have decreed specific performance of it ; 
because that would be to pervert the intention and 
meaning of the transaction in order to evade the 
"' , statute: but this is only an agreement to assign, 

and so is not within the statute, nor within thatde- 
cision. So in annuities, a Court of Equity will 
decree performance of an agreement to secure an 
annuity, but will not assist an informal security. 

Macdonald, Chief Baron. — In a question of 
such general importance as the present, the plain- 
tiffhas certainly, to say no more, shewn a sufficient 
degree of doubt to make it proper that his claim 
should be investigated in the most solemn mode, 
at the hearing of the cause, and not be decided 
in the shape of a demurrer. 

The question, whether the stat. 26 Geo. III. at- 
taches on an agreement for the sale of a ship as 
well as on the actual sale, is very important. I am 
not at present prepared to say that it does extend 
so far. The other question has been decided by 
Lord TAiir/oic^ in several cases: he considered the 
sale of a part of the property of a ship, to be 
similar to that of a ship at sea, as actual deli- 
very cannot take place. 
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Short v. Coglin. smtday. 

JpARK moved for leave to enter up judgment on 
a warrant of attorney given by the defendant to 
the testator of the plaintiff. The warrant of attor- 
;iey was made to the testator alone, but contained 
a clause of release of errors, to him^ his executors 
or administrators. There was an affidavit of the 
warrant of attorney having been given for valuable 
consideration. The motion therefore was to enter 
up judgment as in the life of the testator, nunc pro 
func; and argued that this would reach the justice 
of the case, as any objection might be adduced on 
the ScLfa. 

By the Court. — It was a personal authority to 
the testator, and died with him. ' 

Rule refused. 



Master v. Miller, in Error, from King's sanu iuy. 

Bench. 

(See the case at lengthy 4 Term Rep. S20.) 

TtTOOD, for the plaintiff, argued that the justice a matemiai. 

of the plaintiff's case, it being found that he of exchange 
had given a valuable consideration for the bill, en- ^* *■ *' ' 
titled him to recover, unless prevented by some un« 
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bending rule of law. The rule in the case of deeds 
does not apply to bills; they are of perfectly dis- 
tinct natures: bills, necessarily passing through a 
great number of hands, are liable to many acei- 
dents : while deeds, being always in the custody of 
the person interested to preserve them, will never 
suffer any alteration without the gross negligeiice 
or fraud of the possessor; and therefore, evea K 
the alteration is by a stranger, it avoids, 1 1 Co. 
' 97* or if, on inspection by the Judges, it appears 
to contain any suspicious circumstances, it is re» 
>ected by the CourU 

9 

The issue on bonds is whether it U the deed of 
the defendant ; in assumpsit the issue is whether/ 
he c^tW undertake, &c.; and as the undertaking 
here arises out of the acceptance, it is in truth 
an issue whether the defendant did accept, which 
is found by the jury. The bill is evidence of the 
right of action, but not the only evidence; and 
it is impossible that the undertaking can be done 
away by the subsequent loss or alteration of any 
part of the evidence of it, if enough remain to 
prove it to the jury: Price v. Shute^ in Molloy 
l09. is directly in point, for there there was an 
alteration of the day of payment. 

Wilson, Justice.— That case was in 33 Car. 11. 
which is subsequent to the two first editions of 
Molloy^ and probably added by some subsequent 
editor; but it is not in point, for that is only an 
alteration of th§ s^cceptaocei, vnhich may be by 
parol; and not of the bilU whiqh must be bv 
wrijting. 
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fFood. — In deeds where it appears that the party 
is prevented by any misfortune or accident from 
producing the deed, *he is allowed to recover on 
evidence of its having existed. Dyer, 59. Cro. 
Eliz. 190. iOCo. 92. b. 3 Term Rep. 151. Here 
the instrument has been avoided, if at all, by an 
accident; for as the jury have not found that it 
was done by any person designedly, which would 
have been a fraud, the Court cannot now suppose 
it to have been so: and the rule of an instrument 
being avoided by an accidental alteration, has 
never yet beeit carried beyond the case of deeds. 

Wilson, Justice. — Suppose a letter is oflfered 
in evidence, of which a considerable part appears* 
obliterated; would that be evidence? 

Wood. — Suppose any analogy to deeds should 
prevent the plaintiff from recovering on the first 
and second counts, yet he may recover on the mo- 
ney counts, according to the rule established in the 
case of Tatlock v. Harris^ 3 Term Rep. 174. The 
acceptance is an acknowledgment of having re- 
ceived value, and a promise to pay to whoever 
shall advance poney on the bill. Here money has 
in fact been received by the one and paid by the 
other party, which is sufficient to support the mo- 
ney counts. 

Bearci'oft, for the defendant. — The only suppo- 
sition which could support the plaintiff's demand, 
is, that the alteration on the bill is a mere accident; 
but the jury have negatived that; they find that 
the bill was altered from: the 26th t0 the 20th by 

Q2 
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40ine person or persons to the jurorsunknown ; this 
excludes the idea of accident: an alteration in a 
material part, as this clearly is, avoids a deed upon 
a principle which applies at least as strongly to 
bills of exchange. The cases ^o to deeds of every 
different description whicK can only be connected 
by some general principle of law; and that prin-: 
ciple is, that no man shall recover on aninstrument 
unless he produces it free from any material altera- 
tion. He must not be allowed to try the experiment 
of fraud, retaining the certainty of not losing, how- 
ever the attempt may succeed. This is not a mere 
technical and unbending rule relating to deeds ; 
but is held not to avoid deeds upon accidental de- 
struction or immaterial alterations; it is considered 
as a principle to be construed liberally, and there- 
fore is to be applied to all other instruments in the 
same sHi^ation with deeds; bills resemble deeds in 
bavfng legai consequences attached to their form, 
which no agreement can otherwise confer. Tb^ 
case in MollQtf was on an alteration of the accept- 
ance, and besides, is not sfnted to have been against 
the acceptor. ,^ The difference of the issue on a 
bond a^nd on assumpsit is immaterial, for non as- 
sumpsit. puts the whole case in issue. BilFs of ex- 
change, as well a& bonds^ receive legal efficacy 
from their form, and any thing which alters that 
form in any material part, must tlestroy their effi- 
cacy as instruments. 

WtiLBON. — Perhaps that is carrying the principle 
too far. I remember the case of Texira v. Evans 
before Lord Mansfield, which was this: Evans 
wanted to borrow 400l. or so much of it as hi& 
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credit shotild be able to raise; for this purpose he 
executed a bond, with blanks for the name and 
sum, and sent an agent to raise money on the 
bond: Texira knt SOO/. on it, and the agent ac^ 
cordingly filled up the blanks with that sum and 
Texira' s name, and delivered the bond to him; 
On n^n estfactum pleaded, Lord Mansfield held 
it a good deed. 

On navy bills, which are not in their nature 
n^otiable, the common practice is this : a letter 
of attorney to receive the money, (which is a deed 
under seal) is made, with a blank for the name: 
this is always sold with the navy bill, and thus 
they are negociated from hand to hand till any pur- 
chaser chooses to fill up the blank with his own 
name and receive the money, 

* • 
Bearcroft.^^As to the plaintiflTs recovering on 

the money counts, there is no case m^e for it; 

there is no privity between the parties; it is not 

stated that the defendant accepted for any valuable 

consideration; and although it is* stated that the 

indorsement was for valuable consideration, yet it 

does not appear to have been a money consider'* 

atiob; it may have been a sale of lands, or any 

thing else than money. 

.4. . • ■ 

- Eyre, Chief Justice. — On the question before 
the Court I cannot entertain a doubt. Bills of ex-= 
change, as well as other written instruments, the 
form of which gives them any legal effect, must be 
preserved, with the utmost caution, free fromevery 
circumstance of suspicion ; and those instruments 
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which are in their nature negotiable, and pass from 
hand to band, require even greater nicety and cir* 
cumspection than bonds which are confined to the 
custody of one person. On bills of exchange dates 
and sums may often be altered very materially, and 
the person who makes the alteration has a probable 
chance of escapingdetection among the number of 
those who are liame to the suspicion. If an unsuc- 
cessful attempt to gain by an alteration, only puts 
the party in the same situation in which he would 
at first have stood, attempts of this kind would be 
safe and frequent. It is necessary, for the protec- 
tion of commerce and to secure the credit of paper 
money^ that the danger of losing the real demand 
upon it be held up to deter from slny attempts to 
add to the value of a bill. As to the mode in 
which the case comes before the Court, the issue 
upon non assumpsit is, whether ^t the time of the 
plea pleaded, there was such a duty upon the de- 
fendant to pay money upon which the law raises an 
assumpsit. It is not whether he accepted the bill: 
the prima facie evidence of acceptance may be dis- 
charged by the bill being paid, or by its ceasing to 
have obligatory force. Here the bill has ceased to 
have effect, by a material alteration being made fn 
it. The jury have expressly found that the bill was 
altered by some person or persons from the 26th to 
the SOth of March: an accidental blot falling upon 
the bill would not warrant such a finding; it im- 
plies intention ; and therefore the alteration avoids 
the bill. 

Macdonald, Chief Baron.— I cannot see anydis- 
tinction which can take a bill of exchange out of 
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the rule which applies to deeds^ as to their avoids 
ance by alteration ; the reason and principle of the 
rule are even more strong in the case of negociable 
instruments. 

*' • I 

The other judges being of the same opinion, the 
judgment was affirmed. 
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Richardson v. the Mator^ &c. of Orford, in Sunday. 
Error, from the King's Bench. 

rpHE mayor and corporation, (plaintiffs in the jyedarathnhr 
^ action,) declared for fishing in their severzlf^l^'l^.lSl^^ 
fishery j in a cerUin haven called Orford ^at?«n, ^^^JJ '" ^'>^* 
in the parish of Or/brrf, in the county of Suffolk; p/<^«. aTemng 
and the fish, to wit, 4000 bushels of oysters, of the an arm of the 
plaintiffs there then being, seised, took, and carriedhave^a Tight ^ 
away^ ftnd converted the same to his own use, &c. R^pHcaiion^v^u 
Second count, for fishing in plaintiffs'/ree/S^A^^ H^u?f^fi"he7 
in a certain haven called, &c. Third, in the ^y prescription, 

__- traverses tha 

several fishery of plaintiffs in a certain river called general right. 
Orford River^ otherwise the river Ore^ in the parish ve^i^ug ihe'pre- 
aforesaid, &c. Fourth, inplaintiffs'/w>>A^ryifla^J^^^^^^^ 
certain river^ &c. Fifth, asportavit of oysters. ^^^mttrrcr there- 

The rejoinder 
, 111 ' is good ; for th« 

P/ea,first, notgutlty; second, that the locusin quo traverse in the 

replication wat 

in the four first counts the same, and the fish in all bad, and the de- 

t . . ^1 V • I • I ft^ndant might 

the counts the f^ame; that locus tit quo at the ^aid pass it by. 
several times wheft^ &c. was, iind from time wheref- 
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of, &c. bath been, an arm of the $ea^ in which 
every subject of thi& realm at the said several times 
when^ &c. bad, &c. the liberty and privilege of 
free fishing; whereupon defendants being subjects 
of this realm, 6cc. Third plea, that ^ctf«mjfKO, is 
tod from time whereof, &c« hath been, a common 
and public navigable river, in which the tides and 
water of the sea, during all the time aforesaid, have 
flowed and reflowed, and still do flow and reflow ; 
afad that in the same river in which, &c. every 
subject of this realm, at the several times, when, &c« 
had and ought to have had, and still has, and of 
right ought to have, the liberty and privilege of 
free fishing, &c. wherefore^ &c. 

Replication^ zs to so much of the second plea as 
relates totheflrst, third, and last counts, pr^Bctudi 
non, because that Orford is, and from time whereof 
thememoryof man is not to the contrary hath been, 
an ancient town, &c. and the inhabitants are, and 
from t\me whereof, &;c. have been a body cor- 
porate, &c. and that the said corporation, from 
time whereof the memory of man is not to the con- 
trary, have used and enjoyed, and been used and 
accustomed to have and enjoy, the sole and several 
right, liberty, and privilege of dredging and fishing 
for, and catching and taking, ay8ter$ in the said 
place, in which, &c. without this, that in the said 
arm of the sea, in which, &c. every subject of this 
realm, at the said several times when, &c. had 
and ought to have the liberty and privilegeof free 
fishery, in manner and form as the defendant in his 
said last mentioned plea hath above alledged ; and 
ibis they are ready to verify, i^c. And as to ilu 
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^ residue of said plea, and irhich relates to the tres« 
passes mentioned in the second and fourth counts, 
priBcludinon ; because that the corporation of Orford 
from time whereof, &c. have had and enjoyed, and 
been accustomed to have and enjoy, and of right 
ought to have had and enjoyed, and still of right 
ought to have and en^oy^ the free right, liberty ^ and. 
privilege, of dredging and fishing for and taking and 
catching oysters in the said place, in which, &c. 
every year, at. alt seasonable times of the year, at 
their freewill and pleasure, to wit, at Orford afore- 
said, without this, that in the said arm of the sea, 
in which, &c. (traverse as above,) similar -itepli- 
eation, and traverses to the third plea. 

Rejoinder, to the replication to such part of de- 
fendant's second plea as relates to the trespasses in 
the first, third, and last counts, actio non, because 
protesting that the town of Orford is not, nor from 
time whereof, &c. hath been a body eocporate, 
&c. he says, that the said place in which, &c. is 
and at the said several times when,&c. wa8,andfrom 
time whereof, Sec. hath been, an arm of the sea, in 
which every subject of this realm, at the said sjb- 
verat times, when, &c. had and ought to haye had, 
and still hath and ought to have, the liberty and 
privilege of free fishing, without this, that the raid 
body politic and corporate, from time whereof, &c. 
have had aiid enjoyed^ and have used and been - 
nccu^tomed to have and enjoy, and of right ought , 

to have had and enjoyed, the sole and several right, 
liberty, and privil^e of dredging and Ashing for, 
and catching and taking oysters in the said place^ 
in which, in manner and form, &c> and this the 
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defendant is ready to verify; wh,erefore« &c. And 
defendant) as to the replication of plaintiffs to the 
residue of the second plea in bar, and which relates 
to the trespasses in the second and fourth counts, 
protesting that Orford is not an ancient corpora^ 
tioui and protesting that the corporation have not 
from time whereof, &g. enjoyed the free right of 
fishing for oysters, &c. takes issue on the traverse 
in that replication^ Similar r^inders to the repli- 
cations to the last plea in bar4 

I 

Demurrerto the first rejoinder; and for causes of 
demarrer, &c. plaintiffs shew the following: foi 
that the defendants have not taken issue on the 
traverse taken by the plaintiffs^ but have attempted 
to put in issue another matter which is mere in* 
ducement, &c« 

• 

Judgment in King^s Bench pro' quer. alldWidg 

the demurrers. 

» . . • . ■ 

The case was argued last term by TTood for the 
plaintiff in error^ and Chambre for the defendants | 
and again this day by Bower for the plaintiff, Xc 
BlanCf Serjeant, for the defendant*. 

•For the plaintiff in error. — A traverse may w^ll 
be upon a traverse, where the first traverse is imma- 
terial, or puts'in israe a matter of law* Yelv. 300« 
1 Stn 117. SStr. B39. Carth. 166* Hob. 104. 
I Saund. Qft. It is evident, that on the plea, th^ 
general atid prima facte right is id the public. 
4 Burr. 9169. 1 Mod. 10^. 6 Mod. 73. 1 Salk. 
957* The traversing that, is to traverse a me^e 



/ 
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matter oft Isw, arising from the .feet of the locus in 
quo being an arm of the sea. The material point 
is, that the corporation have a particular exclusive 
right. That alope is decisive of the right of the 
parties, and therefore the only thing properly tra- 
versable. Bedal v. Lull^ Cro* Jac- S21. Lord 
Raym. 41 • By the traverse in the replication, the 
plaintiff might iiave no rights yet if be could shew 
an exclusive right in any other person, he would 
recover, which would be absurd. 

It is also bad in this, that it traverses too much. 
In order to try any fact upon it, the locu9 in quo 
being adtnitted to be an arm of the sea, and there* 
fore />r£ma yoaVcommon, it would be necessary to 
prove a contrary right in the corporation^ Their 
whole title is by this means in i^ue, consisting of 
the fact and legal inference of all their title de€^. 
But the meaning of a traverse is to reduce the 
cause to a single point, 

. It is also bad as surplusage. The plea is com* 
pletely avoided by the inducement to the traverse. 
4 Burr.. !^ 1 63. And therefore to go further issur* 
plusage, and to be rejected. Cro. Jac. SSI. 

The replication is also bad in toto for this, that 

# 

the declaration being upon a claim of several fish- 
ery generally, the replication sets out the right of 
the plaintiffs to be to a several fishery of oystf^r^only* 
This is not the case of a replication which merely 
d«>e8 not support the declaration, but depart from 
It; that may perhaps be cured by the d'eiendant't 
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rejoining, or the plaintiff have judgmevt on the 
badness of (he plea : but this replication shews that 
the plaintiff has no title. It destroys the declara- 
tion, and he therefore cannot recover, whether 
the plea, or the rejoinder in support of the plea, be 
good or bad. Jenk. 183^ pL 71. 8 Co. 13S. b. 
Lutw. 129. Cutler v. Souihem, I Lev. 195. 
Lutw. Ent. 1409. As to these two last grounds 
of argument, the Court seemed clearly of opinion 
against the plaintiff in error. 

By this replication it appears, that the plaintiffs 
not being entitled to the whole fishery, but only to 
that for oysters, cannot maintain trespass. It 
should have been an action on the case. 

■ 

During the argument, it was suggested by 
Heath, Justice, that as the declaration describes 
the locus in quo to be a haven, which is synonymous 
with harbour, and implies an inlet or arm of the 
sea^ it might be questioned, whether the pre- 
sumption arising from that description in &vour 
V of the public right of fishery, ought not to have 
been rebutted by prescribing for an exclusive right 

in the declaration. 

* 

For the defendants in error it was argued, If .the 
traverse taken in the replication be material, the 
passing it by is bad. To see whether it be material, 
the criterion is, whether the right can be tried upon 
it. In this possessory action, the defendant, by 
justifying, admits possession in the plaintiffs ; he 
then justifies under a contrary title in the king's 
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subjects at large. An arm of the sea may be oped 
to all the king's subjects, or may be confined. The 
plea states as a fact, that the locus in quo is of the 
former description, that it is an arm of the sea, in 
which all the subjects have a right to fish: if this 
averment be good in the plea^ the denial of it 
be good in the replication. 




In trespass on land, plea liberum tenementi 
the debt, the replication is, that it is the freehold 
of the plaintiff, and not the freehold of the defendant^ 
ox, de injuria sua^ absque hoc, that it is the freehold 
of the defendant: the question always bejng, whe-» 
ther the land is the freehold of the defendant or 
not. There, as here, the right may be in a third 
person ; but it is presumed to be in him in whom 
the possession is admitted. The plea here is, in 
substance, that the locu$ in quo is the liberum tene^ 
mentum of the crown, for the use of all the subjects. 

The cases prove only, that there is in arms of 
the sea 2l prima facie right in all to fish. In private 
streams, the prima facie right is in the owner of 
xhe adjoining lands. If in trespass in a fishery, the 
defendant pleads that he is owner of the adjoining 
lands, and that the fishery is his, the plaintiff might 
well take issue on the right of fishing, without 
denying the right to the land adjoining, although 
that right gave him the prima facie title to the 
fishery, as the being an arm of the sea does here. 

The traverse is not bad for putting matter of law 
as well of fact in issue; that must often arise in 
pleading. The Grocers Company v.Backhouse, 3 Wils. 
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991. 934. And in every plea oiUbermm tenement 
tem, or in the nature of liber um tenetnenitmij the 
whole title must be in issue. 

The objection, that the replication is a departure, 
or that it destroys the declaration, is cured by the 
pleading over, as the inducement is only form, and 
ivithin the S7 Eliz. And if the replication were 
too broad^ yet that cannot be taken advantage of 
by the defendant, whose plea is of the same matters* 

Eyre^ Chief Justice. — TheCourtdesired to hear 
a second argument in this case, rather from the 
hesitation they feel in reversing a judgment of the 
Court o|^ King's Benchy than fram any doubt aris- 
ing from the case itself. From the first, we ob- 
served this absurdity to arisefrom the pleading used^ 
in this case, that the plaintiffs mightrecover on the 
traverse tendered by them, without any right, and 
even without possession, in themselves. If the 
rules of pleading allowed of such an ab&urdity, 
we must have submitted; but where the rule is 
not precisely and accurately fixed by prec^ents, 
the reason of the thing and general convenience 
must have great weight. 

The replication is bad. I^ has been said, that 
this 18 like t\^ case of a prima facie right . ii^ a 
private stream in the owner of the banks ; but the 
cases are perfectly different. That is a mere infe- 
rence of fact, and therefore the fact inferred only 
should be stated in the pleading, and the ownership 
of the banks given as evidence of it. But the pre- 
sent is an inference of law ; and therefore the fact 
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fr6in which the inference is drawn, viz. that of the 
loctis in quo being an arm of the sea> is the mate- 
rial averment. They have not traversed that» and 
the traversing the legal inference from it is idle. 

Suppose the owner of the soil of, a highway 
brings trespass; the defendant justifies as a public 
highway for all the subjects to pass and repass at 
their free will and pleasure ; could the plaintiff, 
stating in the inducement a right of tolls, admit 
the fact of its being a public highway, and traverse 
th^ right of all the subjects to pass and repass ? 
That is precisely like the present case ; the prima 
facie right in all the king's subjects can 6nly be 
taken away by averment of a contradictory parti- 
cular right ; and the issue must be upon that par- 
ticular claim. 

If th^ issue could be upoa the general right, it 
wo^ld involve the question^ whether the plaintiff 
or any other had an exclusive right, with all the 
facts and legal force of the different titles set up ; 
but by putting the issue on the particular right/- 
,tbe defendant is put to traverse some one part of , 
the titleset up, which answers the real end of special 
^l^s, by reducing the question to a single point. 
The replication is not so broad as the plea, as ha^ 
been contended ; the plea averred a material fact, 
of its being an arm of the sea ; the replication ha» 
admitted that fact ; it ought thjen< to have rested 
upon the avoidance, of it by the e;^clusive claim ; 
but the replication waives that, and goes on to 
an immatejial traverse, which the defendant was 
therefore justified in passing by. 
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The whole facts should have been tried on the 
general issue ; but it is too late to object that 
now. 



Judgment reversed. 



Argued, 
Titcfday, 
TthAfcy. 

Jadfnent, 

Fridm^t 
tth June* 



The Attorney General 
^ Others. 



t;. Parke and 



rpHE information stated, that the defendants, being 
glass makers, after having given notice to the 
proper officer of the filling and chaining a pot with 
metal or preparation for the making of glass, and 
after a gauge had been taken by the proper officer 
in that behalf of the metal or preparation in the 
pot, didywiihaut a fresh notice in writing according 
to the statute 17 Geo. III. c« 39- s. 33. put into the 
^"9a\d pot certain other metal, material, or preparai 
iion for the making of glass, contrary to the form of 
the statute, &c. The statutes which relate to thi^ 
matter are the 1 9 Cr^o. II. c. U. s. 7- and 17 Geo. III. 
^. 39. «. 11, 31, 32, 33. The fact proved was^ 
that after the officer had gauged the pot in ques- 
tion, the defendants cracked into the pot the 
moiles of the bottles as each bottle was made; 
and the question was, whether this was contrary to 
the meaning of the statute. The moiles were ex- 
plained to be a part of the material taken out of 
the pot with each bottle, and which adhere to the 
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blow-pipe after the bottle is made. Before the 
passing'the last act (17 Geo. III.) it was the general 
but not the universal practice of the manufacturers 
to consider the moiles as waste, and to crack them 
into the place where the other fragments were put, . 
and all together were called cuUet. Since the act, 
it had become a cooinaon practice, but always ob- 
jected to, to crack the moiles into the pot. Besides 
the moiles, the waste upon the manufactureof glass 
bottles is very inconsiderable, consisting only of 
the drippings in taking out the bottle, and of 
broken bottles, and what remains in the bottom of 
the pot ; in all, no such waste as to approach to one 
fifth of the whole quantity: including the moiles, 
the waste would not ordinarily exceed one fifth; 
and in the other species of the glass manufacture, 
the allowance for waste bears a near proportion to 
the real quantity wasted. When the moiles are re* 
turnied into the pot, it is discernible from the other 
materials till equally heated as the re$t. It cannot 
be distinguished, by looking into the pot, whether 
the material added consists of moiles of the same 
or a former day, or of other cullet. Each bottle, 
before i^ is made, 4b taken out of the pot, dipped in 
water, returned into the pot, and taken out again. 
—Upon this evidence the jury found a verdict for 
the crown, 

A new trial having been moved for, cause was 
now shewn against it^^by . 



'\ 



ithe Attorney and Sdliiitor General^ Newnham^ 
and Leicester. — The first statute by section 11, 
only provided for one species of waste, and that by 
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the discretion of the cooimissioiiers; accordingly 
all the moiles both of the then present, and of any 
former making, and every other remnant of what 
had paidduty, might be returned into the pot with# 
out fraud: this however opened a door to impoai-^ 
tions, fresh metal being put in n$ider pretence of 
being moiles. The legislature therefore provided 
(17 Geo. III. c. 39. <* 33.) that no me^, materia^ 
or preparation whatsoever shall be returned into the, 
pot; that is, not even moiles, which are One specie^ 
of metal^ nuUerial^ or preparation^ and might befott^ 
have been returned, lest they should famish a cdloilif 
' forother things ; as it is agreed that when they begin 
to become fluid, one sort of cuUet canned be distin<» 
guished from another, or from ffeeh preparation. 
It must have been in the contemplation of the 
legislature that moiles should be leckotied waste, 
for they have made a provision for it. The act 
makes allowance for every other sort of glass, ac- 
cording to the common waste ; and the allowanceof 
one fifth for glass bottles, must mean to include 
the moiles, as without them the allowance is out 
of all proportion. The allowance on exportation, 
section 35, is upon the samecalGftlation,and would, 
if the moiles are returned, be a premium instelid of 
a drawback. If moiles of the present making may 
be returned, so may those of a former, for they are 
in the same situation, section 33. The only ground 
of it must be that they have paid duty ; so have 
broken bottles, drippings, and all the cullet. If 
all these can be returned, as they are the only 
waste, (that left at the bottom being allowed for 
separately,} the allowance of one fifth is in fact for 
nothing at all^ which would be an absurdity^ and 
cannot therefore be so understood. 
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Rous, Adctht, and Fitzgerald, for the defendants. 
^^WhetheT the legislatu^re intended to malre an aU 
Idwance abcording to the real waste, id not said itt 
the act; And whether they have dbneso of not, id 
immaterial. The act say$, thAt no metal, matierial, 
bv preparation ^all be put into thte pot, after gaug- 
ing. The bottles are within that description; they 
are taken out ^rid put in Sgain twice before they 
Ate finally tiken out. If the nature of the ma- 
i^Qfacture prievent^ those ifrords in the act from 
hfaving their full meaning, another, short Of that, 
must be iresortied to. The drippings Which fall 
into the pot as the bottle is taken out, ar6 allowed 
to do do without any objection. The dripping^ 
^hich fdl to the ground are Wadte. The distinction 
then is, that that which is once separated from fhe 
blOw-pipe^ and is mixed with the other fragments, 
i^ waste. The legislature, !o prevent other mate- 
rials from being ihtroduced uiider pretence of being . n, 
moileSj has forbidden any mai:erials being put in: 
that must be understood^ ai»^ which could furnish 
such a pretence. When the moile is broke off in 
the waste hole and mixed With the other cullet, it 
woiild be dangeroils to say that part of the contents 
of the waste hole nlay be introduced into the pot; 
t>ar,t not ; but when the moite had never been mixed 
Vrith the rest, it can give no colour to any other 
ihaterials ; and therefore is not within the mischief 
to be remedied. If the mOile is returned immedi* 
ately into the pot, it has lost biit litth^of its Heat; 
it is soon mixed with and is lost in the m^ss of hot 
ihateriald; but if it is struck off and allowed to 
copl, it requires to be heated again aft the sam^ ex- 
pence as the original' heating. The I^iiSlature 

rS 
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never could intend to force the manufacturer to a 
more expensive mode of carrying on the work, nor 
to make that waste which would otherwise have 
been saved. Besides^ the allowance is said (section 
31.) to be for waste happening necessarily in the ma^ 
nufacture; but thi^ does not necessarily happen, for 
it is agreed by all the witnesses, that before the act 
some glass makers did not allow the moiles to be- 
come waste. Section d3 is expressly made^ not to 
prevent moiles from being put in, but to prevent 
fresh materials from being put in under pretence of 
being moiles: it does not say that ather materials 
are put in under pretence of being moiles; but the 
moiles are, throughout the whole clause^ contra- 
distinguished from materials. The legislature admit 
it a common and fair practice to return the moiles 
into the pot, by saying that other materials are put 
in under pretence of being moiles. Moiles could 
give/uo colour if they were not usually and pro* 
perly returned ; and if so, they cannot be consir 
dered as necessary waste. 

This day the Lord Chief Baron delivered Ihe opi- 
nion of the Court, that the verdict should stand. — 
By the 19 Geo. 11. no waste being allowed for, ex- 
cept for broken pots, and that at the discretion of 
the officers, the manufacturer was of course entitled 
to use the whole of the materials, whether they had 
become waste or not, because he had paid duty 
for the whole. This opening a door to fraud, as 
. other materials were easily introduced into the pot 
under pretence of being materials that had paid 
the duty, the 17 Geo. III. takes away thjB pretence 
by making both illegal. 
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In order to prevent the manufacturer from being 
hurt by this regulation, the legislature have niade 
an estimate of the average waste in this as well as 
other sorts of glass: in this species of the manu- 
facture one fifth is allowed for waste; and this 
estimate explains their intention, for the other 
sorts of waste, besides the moiles, bear no propor- 
tion to one fifth of the whole, and therefore they 
must have been meant to be included. This will 
be no hardship on the manufacturer, for when the 
waste is put into the pot again as fresh materials, 
it then in fact pays duty for the first time. 

Rule discharged. 
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WAtKER ». Harris. ,^'j*»;. 

ACTldN of covenant on an agreement for a co- ^'^^'^'®* ^°*" • 
'-' ^ co-partnership 

"partnership between the plaintiff and the de- bv which the 

fendant. The plaintiff being in the trade and w take the de- 
7)ossessed of the lease of the house, agreed to take p^artncr,"and 
•the defendant into partners^hip, and also to Assign SrintTre^stfa 
over to him a moiety of the interest in the house, the lease of the 

^ bouse, to com- 

** to commence from and after ihe 99th day of Sep- mence/r«m and 

^ ^. 1 J. . fl/Vtfr the 29th 

^' tember then next, on the terms and conditions September. Tha 
^' following ; that is to say, the said Joseph Harris nanted'o pay^' 
« shall pay to the said Elizabeth Walker, on or before t^^,'^;^^ 
*' the 29th day of September next, the sum of 300/. P^^^i;'^^ f ^ 
" as a premium or fee to be admitted into the said paitner. on 

^ noD payment of 
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Ibe dlJ*^'*7be ^ ** partnership:'* it then provided, that the stock 
pia'mtifi' may shouM b^valued by two persons chosen one by each 
Ilia 'readiness to pf thc parties, and tbc defendant should advance 9 
defendanras a sum cquaj to^ thc valu^ of thc stocki aqd, after 
re"::;«tg some other covenants, that proper articles of cor 
tici^f cS***^" P^r^'^^rship should, as soon as convenient, be made 
partnersbtp or Qut. The first br^Qch of this covcnaut, acfsigned iit 
th^r^w!"^^ the declaration, i^as, that the defendant had not 
paid the sum of 900/. on the day limiti^d/althougii 
the plaintiff was willing to take him into partner- 
ship. 

The defendant pleaded, first, that no articleaof 
eo-partnership had ever been made ; second, that 
the half interest in the lease of the premises had 
not been conveyed to him. 

t 

To both of these pleas the plaintiff demurred, 

Mussell^ for the plaintiff.— -The defendant must 
N insist that these covenants are dependant upon one 
another; that the money was not to be paid till the 
performance of the other cpyepfmti;. . Bat, qpon 
attending to this indenturis, it is evicj^nt ths^t there 
are rather mutualand independent covenants to b^ 
performed at the same time^ according to the di^ 
tinction taken by I^rd M AifSFiicLD, ^ingftan v, 
Preston, cited in Doug. 690) 691. Tbp mopey i^ 
to be paid on or before the 39th September^ the lease 
is to commence yrom and after that day. The con- 
sideration of the SOO/. was the being let into the 
partnership, which we were ready to have done; 
and the articles were not to be drawn up till after*- 
wards^ when convenient. 
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Itissettled in Boone v. Esfre^ 1 H. Black. 97S,n. 
Ibllowed in the t>uke of St. Albans v. ShorCy ibid, 
that those covenants only are to be considered as 
conditions precedent to the other covenants, which 
go to the whole consideration on both sides : 
whereas^ if the covenant goes only to a part of the 
consideration, be has bis remedy in damages, and 
shall not plead it as a condition precedent. Here 
the principal consideration for the payment of the 
money was the admission into the partnership, 
which we were ready to have granted. The giving 
up the half interest in the house does not therefore 
go to the whole consideration. 
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Woody for the defendant— Anciently, almost'all 
covenants were considered as mutual and inde- 
pendent; but that rule is now relaxed^ where the 
nature of the transaction points out the one as de- 
pendent upon the other. Goodison v. Nunriy 4 Term 
Rep. 76 !• This was not to be the covenant under 
which tlfe co-partnership was to continue to subsist. 
The agreement was to be executed on or before the 
S9th day of September for the partnership, and the 
iQterest in the house was to commence from that 
time ; the 300/. is to be paid on or before that day, 
for and in consideration of his becoming^ partner ; 
then the articles of co-partnership ought to have 
been executed before that day, otherwise the con- 
sideration for the payment fails: and by the cases 
cited, the party who is to make the assignment or 
grants is to tender theconveyance in order to claim 
the consideration to be paid for it; the other party 
need not demandiit. 
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It is said the interest in the lease is only to com- 
mence from and after the 29ih September; but it 
cannot commence then, unless the interest has beea 
conveyed to him on or before that day: the two acts 
will then be to be performed at the same time ; and 
the one party cannot maintain an action without a 
tender of performance of his part, hovd Aidborough 
V. XiOrd Newhaven^ cited 4 Term Rep. 763. 

Macdonald, Chief Baron. — The point upon 
which this case turns, is merely this, whether the 
mutual covenants are to be done uno JlatUj in 
which case it is clear that the party who chooses to 
move first towards performance of the agreement 
is entitled to bring his action, or whether the co- 
venant on the part of either is in its nature prece* 
dent. It has been contended that the lease and co- 
partnership being to run immediately/roman<2a/irer 
the day on which the payment is to be made, the 
conveyance must be on or before that time; but 
the words from and after seem to me to exclude 
that day ; if so, the covenant of the defendant is 
precedent to the other, and was broken before the 
other wals to be executed. 

Thomson, Baron.— A lease to holdfrom and after 
any day, may well be, by a subsemi^t conveyance, 
to commence from that tifneiiV^it^annot be by a 
deed before the day ; but the money was to be paid 
on or before; it is impossible that the covenant for 
the assignment should be a precedent covenant. 

The other Barons being of the same opinion, 
the demurrers were allowed. 
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Chilton, one of, &c. v. Harbork. fth"r''T 



T^ECLARATioNonabill of exchange and money This Court will 
^ cpuntst judgment by default. A motion had IS'e MlVtet to 
on a former day been made that the bill might be ?«>cuiate what 

•' ^ . o IS due on a bill 

referred to the Master to compute principal andp^exchanjr*, oa 

• ^ ^ • 4. J r * i. -J. r • • judgment by 

interest, instead ot going to a writ of inquiry ; default, 
when upon consideration of its being the practice 
of the other Courts, the Court granted a rule to 
shew cause; but observed, that there might be a 
question if such practice was not error, as the re^ 
cord contained an arbitrary assessment of damages 
by the Court, without the intervention of a jury. 

Cause was this day shewn against the rule by 
Dauncey, who argued that the practice of the other 
Courts was so recently adopted, aiid its effects so 
little ascertained by practice, that they furnish no 
example. These cases crept in unperceived. The 
first case, Rashhy v. iSa/mon, went off withoutcause 
shewn, H. Blackst. S^3. : the next, Andretes v. 
Blake, ibid. 539* went upon the authority of the 
former case, and the convenience of saving ex- 
pence ; Longman y. FenUj ibid. 541. was grounded 
on the analogy to the case of debt, in which a writ 
of inquiry has been dispensed with, and on some 
old cases in other actions. The case of Shepherd v. 
Chater^ in King's Bench, 4 Term Rep. 975. was 
decided upon the authority of these cases. 

It is true there are some cases and dicta to shew 
that damages may be assessed by the Court in tres* 
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pass and other actions; but to those it is sufficient 
to answer that they have not been followed in mo- 
dern practice* In debt» the Court does indeed alone 
decide thequantum, out that bears no simiifirity to 
the present case* In debt^ the judgment ascertains 
the quantum to be recovered; but judgment ia 
assumpsit only decides that something is due« The 
iqle of referring to the Master has probs^bly been 
extended to asj^mpsit from this, that on a similar 
reference in debt, the Master gives interest under 
the ns^me of damages, and that he may calculate 
interest eqjually well on assumpsit; but there is this 
di^erenq^, \n del^t the principal is adipittedi and 
Cfertain, aoji. therefore the interest is certain ; but 
in a^umpsit the principal is nqt admitted^ an4 its 
quantum is uncertain. 

Even in debt, where there has been any doubt or 
uncertsi;nty about the quantum, it must be sent to. 
a jury. Bagshaw v. Playn^ Cro. Eliz. 536. where the 
debt was in foreign money, and the Court held that 
a jury must find the value in English money : and 
so in Messin v. Lord Mtissi^eene^ 4 Term Rep. 493. 
where the case was very like the present, being 
upon a liquidated debt, the Court refused the ap- 
plication, and Lord Kenyon declared hiipself un- 
willing to extend the rule further; which seems 
to imply that the inconvenience was perceived. 

One reason given for changing the practice is the 
con venience of the parties; butconventence is not 
a sufficient reason for breaking in upon estabKshed 
principles; and here the convenience -does not 
exist: the defendant is to be called upon by a mo- 
tion of this kind to shew cause why it should not 
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be referred to the l^aster ; if be sbews cause, botb 
parties must come prepared witb affidavits^ aud 
must appear by counsel ; and if at last it goes to the 
Master, the cause shewn being insufficient^ the ex-> 
pence is as great as on a writ of inquiry ; but if the 
cause shewn isi allp^ed, it then goes at last to a 
writ of inquiry, wit^ this additional expence: and 
if the plaintiC merely wishes to know the state of 
the evidence to be produced against him, he ob- 
tains that inforqia^ion by this motion. In a Jate 
case in the Common Pleas, the Court refused to 
give the one party ip^pection of a bill of exchange ' 

seti PP ^y ^^^ ot.h@r> ^.^i^^lpsipg t}ie s^prets of the 
q^V&e. 

Le Meswtier.^ contra. — The cases in the other 
Courts having appeared sq very plain as to pass 
almost without argument, can be no diminution of 
their authority; and if there is no very strong 
rule of law to the contrary, the desire which the 
Judges have alv^rays shewn to preserve the practice 
of the different Courts uniform^ should weigh 
much in a question of this sort. The decision of 
eight out of the twelve Judges is decisive of the 
Ic^lity of the practice, and very strong proof of 
its expediency. 

The principle, that the Court is competent to 
assess the damages, is very ancient. Goodwin v. 
Welsh^ Yelv. 151. and S.C. Browjcdow, 214. where 
it was so held in the case of tresp^s^, 14 H. lY. 9. 
the damages in trespa^ were inqreased by the • 
qourt. S9 3i£YLS9. 1 »#. ^bi;. A73- sWil- 
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Thomson, Baron. — In the case of mayhem, the 
Court has often held that^ on view of the wound, 
damages may be increased. 

Le Mesurier. — So in Replevin, 3 Leon. 913. (cited 
by He 4TH,Justice,intbecaseof Xongmanv.i^i^nn.) 
Then it is not confined to the case of debt, though 
most frequent init, as in debt there is greater cer- 
tainty. In Holdip V. Otwat/^9 Saund. 106. which 
was in debt, the damages gfven were nearly equal 
to the debt; and in all' i^^6 ciases the principle 
seems to have been, that the Gdiirt have considered 
the defendant, by letting judgment go by defkult, 
to have confessed to the utmost extent of the da- 
mages, and the writ of inquiry as only useful to 
assist and inform the conscience of the Court in 
cases of uncertain damage, not as a necessary mode 
of trial. 

In an action on a bill ofexchangCj when the re* 
ference is to compute what is due jipon the bill^ 
there is equal certainty as on an action on a bond ; 
for part of the interest may have been paid on a 
bond as well as on a bill, and the quantum due 
upon each is therefore equally disputable and un«- 
certain ; in general it is a mere matter of figures in 
both cases, and the bill here cannot be disputed. 

If there is any real uncertainty in either, as in 
Bagshatb v. Playn^ and i n Messin v. hordMassareenej 
whether the aiction be debt or assumpsit, the Court 
send it to a jury; but not unless there appears 
really to be uncertainty. It is said in Glanvil, 
86. that trial shall be per scriptum vel duellum; 
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to the trial per dtsellum has since succeeded tris^l by 
jury; but only where the trial cannot be per scrips 
tum^ which on a bill of exchange it clearly may : 
and the expedition and saving of expence in the 
proposed practice are sufficient grounds for the 
Court to adopt it, if they are of opinion that it is 

within their authority » 

/ 

Maodonald, Chief Baron. — It certainly is 
highly desirable that the same practice should pre-^ 
vail in all the Courts of Westminster Hall, and it is 
the duty of the different Courts to endeavour to 
keep itso ; but here that rule clashes with another 
maxim, by which we are held to use the greatest 
caution in breaking in upon the ancient established 

practice and rules of the Court. ; 

... I , , ■ ■■ 

It has been argued that the practice sought to 
be established is old and known, and the cases in 
debt are relied on : but there is a great distinction 
between debt and assumpsit ; the issue in assumpsit 
18, whether any thing, and what, is due ; in debt, 
whether the sum claimed^ or nothing. .On judg- 
ment by default in debt, it is to ascertain what is 
due ; in assumpsit^ that something is due. 

There are also some cases produced of the same 
thing having been dpne by the Court in trespass, 
and replevin ; but the, c^es are few and straggling, 
and shew that the power then exercised by the 
Court was found so djabious in its nature, and so 
awkward in its application, as to be given up in 
practice ; and accordingly, in debt alone it has 
continued to b0 exercised. . < 
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It may therefore be questioned whether, if th^ 
argument of convenience trere eter M strong, Mre 
could here ^dopt a practice fbtinded on a principle 
so totally different fVipth that oh whiich the Court 
has hitherto acted. At least the incbnVedience iti 
the whole practice muist be intolerable^ to sanctiod 
such a change; but in fact no incdAveniencie ba^ 
been shewn in the old practice, nor superior ad- 
Tant^e in the new ; or rather the old deettl^ tb us 
the most convenient. The saving of e^tpl^iice^ or 
of time, by sending ii to the Master, chin ih no cise 
be considerable, for you can only haVei in the first 
instance, a rule to shew cause, and therefore ebunsel 
must be retained. If cause is shet^n, that is ati 
additional expence to both parties, of affidavits, 
&c. ; and if the cause shewn is allowed, it goes at 
last to the jury with this expence superadded. This 
inconvenience also attends it, that we miist in 
truth try the cause upon affidavits, which istiever 
to be encouraged. 



Thomson, Baron.— It is a dufficiient diii#eir tb 
the present application, that it id iiot ildt^ the ^Mb- 
ticeof the Court J Virhether thfe Cdtirt ttlajr chdbte 
for the future toaiter their practice, i^ a distinct 
question. I remember a case in the Court of Com* 
mon Pleas, on a similar occasion : th%re t^H a dif- 
ference in practice in the Courts of Common Pleas 
and King's Bench ; in the King's Bench^ oh a trial 
going oSpro defectujuraiorum^ the costs abided the 
event of the suit : in the Common Fleas it was 
otherwise. An application was madfe to the Cotn- 
mon Pleas, to order that the costs might, in the 
particular case, abide the event of the suit; Tbii 
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Court thought it reasonable to make their practice 
conformable to that of the Ki rig's Bench, and or- 
dered it accordingly in future, but refused the ap- 
plication, as not being then the practice. So here, 
the motion is not according to the existing prac- 
tice of this Court. 

The bther Biaton^ coikcurringj rule dischai^^ed. 



aM 



as 



Vh DUBAEBY. 



Mih June, 



Aii itijuturtion wiEis obtained for want of an an- 
swer ; &tt the answer coming in, exceptiona 
W^ins flled^ tts ciilte for continuing the injunction; 
on argunaetit) the exceptions were over-iruled ; the 
defendant thereupon moved to dissolve the injunc- 
tion, as of course : this was refused by the Courts 
the defendant not having obtained the previous 
order for that purpose, which is necessary by the 
practice of this Court. In Ch^cery it is other- 



wise. 



"N 



SM CASES IN "niE EXCHEQUER, 



Samtdaf. GuPPY V. JenNINGS. . 

iDdenture of A CTION of covenant. The son of the defendant 

?o7fiTytr«t ^^^ ^^^^^ apprentice to the plaintiff by in- 

the father cow. denture foF five years: the defendant covenanted 

nantiDg for the ^ . 

due serfice of that hc should scrve the plaintiff during that time, 
the son aToided and that he should 6nd him in cloaths and medi- 

the indeDture • rr^t j i ^' • j ^i i i 

by leaving the ciue. 1 bc declaration assigned three breaches: 
ISd agiiiiit the ^^s^> that the apprentice had quitted the service of 
father alio. fj^Q plaintiff; second, that the defendant had not 

found him in cloaths during the apprenticeship ; 

third, that he had not found him in medicines. 

The defendant pleaded, thait the apprentice had 
continued in the service, and had been found by 
him in cloaths and medicine, till a certain day^ 
when he quitted the service of the plaintiff, the in-<> 
denture being void by the statute. f 

* • • • > . ' • • • 

The plaintiff demurred to this plea. 

' NP^a//on, for the plaintiff. — Theindenture, though 
for less than seven years, and therefore vbid as 
against the apprentice if he chooses, yet is good for 
every other purpose. Si. ^Nicholas v. St. Peters^ 
2 Stra. 1066. Burr. S. C, 91. The father has en- 
% tered into separate independent covenants for the 

due service of the son^ and these remain^ although 
the covenant of the principal is avoided. Walter 
v. The Dean of Norwich^ Brownl, 2K Northcote 
y^Underhilly 1 Salk. 199. 
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Gibbs, on the other side.-— I admit that this in- 
denture could not be avoided by a stranger; but it 
has been avoided by the apprentice, and all the 
covenants must fall with it. The statute 6 Eliz. 
says, that ?X[ indentures^ covenants^ and bargains 
for the havings takings or keeping an apprentice 
contrary to the act, shall be void. Then this in- 
denture is void ; and the covenants to secure the 
plaintiff's keeping the apprentice are void. It is 
Jtherefore not like the cases where one part of an 
♦agreement becomes void, and the other inde- 
pendent covenants remain good: here the whole 
is avoided. 

* Macdonald, Chief Baron. — These covenants 
are completely dependent upon the principal 
agreement, and must fall to the ground when it is 
avoided. 

HoTHAM, Baron. — If the indenture of appren- 
ticeship is void, all the covenants entered into 
merely to secure performance of that indenture 
must, a fortiori^ be void also. 

Thomson, Baron. — The indenture is for the 
keeping of an apprentice; then it is clearly void 
by the statute, and no part of it can be good. 
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Same day. Lloyd- V. S^iTH, Widow, AdmiDistiratjrix. 

Bill, charging "DILL by oiie of the next of kin of an intestate 
iliy'areVas^r "^ against the widow and administratrix, for an 
to**lnJdh^ll account, chargingthatshewithholdsitundercolour 
an.wcr denying of a release, which she obtained froqi the plaintiffby 

thefraud: the . ' . i • i_. j i i 

beoent of the misrepresentation, and by jpaaking bim druok ; only 

dIg I was a&vsd .m^. 

t«tke bearing. 160l. having been paid to the plaintifiT, although 
entitled to one-eighth of the residuum, which 
amounted to 3000/. 

♦ * 

Plea, That articles of agreement were made 
between the parties, by lyhich it was agreed, that 
150/. should })e paid to |the plaintiff in satisfaction 
of his share of the residuum ; that that sum was 
paid him, and the receipt given; (without denying 
the circumstances of fraud charged). To this plea 
there was added an answer, denying the charges 
of fraud. 

Burton, in support of the plea, argued, that this 
was the proper mode of pleading, since the cases 
of Pope and Bish, ante p. 59, and Edmondson t« 
Hartley, ante/7. 97. 

■ 

Thomson, Baron. — It is impossible ever to 
allow a plea of this kind before the hearing, be- 
cause if it were once allowed, it could not after- 
wards be disallowed, however clearly the cir- 
cumstances of fraud may be made out : you can 
only expect to have the benefit of it saved to the 
hearing. If the execution of the release were the 
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point denied and in issue, this plea would begopd 
alone. 

T^he other Barons assenting, it was ordered ac- 
cordingly. 
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Potts v. Adair. 



Sam9 day. 



TjiLL, inter alia^ for discovery of the situation and 
■^ e^tetit of the plaintiff's glebe lands, which had 
been confounded with and thrown into lands of the 
defendant, b^ the persons under whom he holds. 

'the answer described divers portions of glebe 
Idhds in his possessions '^ as appears from a plan or 
*' ttfap, and rental or particular, of his the de- 
" fend^nt's estate, among his papers.** 

Motion by Abbot ^ for the defendant to produce 
these documents for the inspection of the plaintiff. 

This was opposed by Burton^ as obliging him to 
shew his whole title deeds, from the accidental cir- 
Cii distance of another person s property being men- 
tioned therein; and rested on Davers v. Davers^ 
g^P. Tt'^ms. 410. 

By the Court. You Bave stated in your answer 
an instrument which tends to throw light on the 

S3 
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claim of the plaintiff. The confusion arises from 
the act of your ancestor, in laying the lands toge- 
ther, and you are now bound to assist as much 
as possible in clearing up the difficulty that arises 
from it. 

It was ordered accordingly. 



Same day. 



Webi; v. Stone. 

rpHE bill of the defendant's solicitor was referred 
for taxation; it amounted to 360/. and only 
14/. had been struck off by the Master. The So- 
licitor now applied for costs of the taxation. It 
appeared that he, being a country attorney, had 
come to London^ at his client's request, to con- 
duct the cause; for this he had charged 90/. in a 
former bill; but payment being refused^ and find- 
ing that on a reference to the Master that item 
would be disallowed, he delivered in the second 
bill» in which it was omitted. 

Bytbe Cowr*. — Without questioning the conduct 
of the solicitor, who perhaps may be ultimately 
entitled to this item, the delivering so different a 
bill was a sufficient ground of suspicion for the 
client to apply for a taxation ; and therefore it 
would be improper to punish him in costs. 
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Same day. 

Webb v. Allen, in Error. intheEx- 

chequer Cham- 
ber. - Id Error 

DECLARATION — Trcspass for assault and battery tJponanim- 
and false imprisonment, becond count, com- under a warrant 
mon assault. Plea first, not guilty ; second, justi- l^^^cquUtalfrf 
fication to the first count, under Mr. Justice Ash- J^^^^^^^^^' 
hurst's warrant to apprehend the plaintiff, on an "<>*»ce, the pro- 

* * * per action is 

tndrclment for bigamy. trespass. 

Action for fals« 

Replication; That after the making of the said ^"^"firetTo'f' 
warrant in the said plea mentioned, and before the fy^'ajusttficr.^" 
said time when, &c. that is to say, at the delivery *'o» «odera 

•^ "^ :Brarraut for 

of the kine's caol of News^ate holden for the county feiony. 

Th I 'nt'ff 

of Middlesex at Justice Hall in the Old Bailey in new assigned xhtt 
the suburbs of the city of London on Wednesday ^^l^^^l^^^^^^ 
l6th February in the thirty-first year of our Lord !L"[ff'7e*i 
the now King, he the said William was, by a iury thereto, not 

^ . _ , » J J J guilty; verdict, 

of the country, in due form of law, tried and ac- generally for 
quitted of the said offence in the said incTictment and Entire da* 
in the said warrant in the said second plea men- ccyurTwiii^^. 
tioned; and that he the said William brought p'>;*^^!^*"*6«« 

' O to the issue on 

his action, and exhibited his aforesaid bill therein ^fee newassign- 
against the said David; for that he the said David magisvaUat 
after the said acquittal of the said William of the ^^^^^'^^^' 
said offence in the said indictment specified, and 
well knowing of the same, to wit, on the same day 
and year in the said declaration mentioned, at 
Westminster aforesaid, with force and arms, &c. 
made an assault on the said William^ and then and 
therebeat,bruised, wounded, and ill treated him, and 
then and there imprisoned and caused and procured 
him to be imprisoned, and to be kept and detained so 
thereimprisbnedyforthesaidspaceoftimeiothesaid 
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declaration in that behalf mentioned^ in manner 
and form as in the said declaration is in that behalf 
above alleged ; which said trespass herein before 
alleged, is another and different trespass than the 
said trespass in the said second.plea of the^said^ 
Dat^ic? mentioned ; and this he the said William is 
ready to verify: wherefore, inasmuch as the s^id. 
Daniel hath not answered the said trespass as abpye, . 
now assigned, he the said ^sV/iain prays judgipen^t, 
and his damages by him sustained by reason.of su.ch.. 
trespass, to be adjudged to him. 

Plea to new assignment, not guilty. Verdict on , 
both issues, and judgment in the Court pf Kjng's, 
Bench for tlje plaintiff]. The errors assigned w,?re. 

That by the record and proceedings it appears, 
that the said supposed trespass, assault, and false, 
imprisonment, in the said first count of the said de- 
claration mentioned, were committed by virtue of, 
or under colour of, the said warrant in the said plea . 
of the said declaration by him lastly above pleaded, 
mentioned, and set forth; and that the said ws^rrant, 
at the time of committing the same, remained and i 
continued in full force and wholly undischarged ; 
for which reason, the committing of the said sup- 
posed trespass, assault, and false imprisonment, was 
not, nor could legally be made the subject of an 
action of trespass vietarmisy but was the proper sub- 
ject of an action on the case: that the said fVilliam 
hath not answered thesaid pleaof thesaiddcclaration 
by him lastly above pleaded in bar, but has discon- 
tinued hisaction, as to the trespass in the introduc- 
tory part of that plea mentioned : th^t the said 
Wdlliam hath, in and l>y his said new assignment. 
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confessed the said plea of the said Davidj by bim 
lastly above pleaded, without assigning a trespass 
substatrtially different from that which is justified* 
in and by the said last nientioned plea, &c. 

marrydit for the plaintiff in ^rror.— Wherever 
an injury is comtnitted urtder the sanction of a legal 
authority, although that authority be abused, the 
actionals trespass on the case. Thus in Beeckery. 
King; whibh was tried at the sittings \nMichaelmd$ 
term 23 Gr^olIII. the plaintiff was arrested for 6001. 
That Slim was dde at the tiihe the process issued/ 
bbt wlis paid before* the arrest. An action on the 
case was brought for this abuse of the process ; ' 
add' the Court ' held it properly brought in that 
shape. A Judge's warrant, though issued up^n 
misrepresentation, is a suil^cient authority to the 
officer who' execiites it, till it is superseded by ' a 
c6tn^etent' j tiHs'diction • 

ESrkii,' Chief Justice.— If the warrant recites aii ' 
indictment which'dbes notekist,' it may be ques- 
tioned, wftether the wkrrafat is any justification, as 
the basis of the authority fails ; and that brings it 
to the question, whether a warrant which isfuncius 
officio when the indictment no longer continues to- . 
exist, has any force. 

Mdrryatt.'-^^o arrelst having taken pfeice upon 
this w&Irfkrit; the orily qiiestiori is, whether the trial 
is a siipeftede^as? A Writ that is returnable at a ' 
day 'certaitt, if ex ecu ted before the' ret urn-day, is 
asilfficieiit justifidattoh." A warrant has ho return'' 
day,-antf tWefefo^e' ififrisf fitf execulJed. 
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.: liie trespass new as- 
^ ..iiLt in the declaration. 



decljv 

, . lie on the trespass m the 

.: Ml the new assignment ; 

-. yiaintiff. As the damages 

yV -•- i uow be separated, or the 

...acioo waived. 



all. 

sai 



n 

T 



- -- » 
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.>iice. — The verdict is, that de- 

.1 the trespasses in the declara- 

..ud also that he is guilty of the 

'.signed, and they assess the da- 

i/ureof to 200/. ,&c. If this is 

^ mmediate antecedent, ul res magis 

t '.(//. it is an assessment of damages 

. ..-5' ijcw assigned. 

^i.. — The new assignment does not profess 
. .: stiiict trespass from that justified; but 
. .»u., if any thing, amounts to an avoidance 
\. . s»v showing, that the warrant was super- 
..visiuo of committing the trespass. This 
.:K)uhl have been done by a replication, 
, x lot ihe proper subject of a new assignment. 

:.»4i^i<» for the defendant in error. — If the force 
KM^aiittod is not that commanded by the warrant, 
. A J (ivspass. The case of Beecher v. King was 
-o^ iualioii>UKly holding to bail ; the payment there 
i\wiho|KulYiliduotsupersedethesherifrsauthority. 
t(o MhiMiUi have given notice of the payment to the 
xtwiilVi to prevent the arrest; and the suffering the 
|M\'('if'«H alttTwards to take effect, was actionable 
v^ily lor the malice. But here the process itself 



^ . V 
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was superseded. The defendant is stated in the 
pleadings to have known, of the trial, and therefore 
a subsequent arrest was not hy virtue of the warrant, 
but only under colour of it. If the sheriff has 
taken a defendant in execution, and afterwards 
suffers avoluntary escape, becannotretake, though 
the writ is not then returnable. Atkinson v. ilici<- 
tesoji, 2 Term Rep. 176. For the effect of the 
writ is then spent. 

The new assignment is in explanation of the 
count, and states, that the trespass was committed 
at a different time from that mentioned in the plea, 
viz. after the warrant was become void ; and the 
verdict confirms that fact. The defendant not 
justifying on the new assignnient, cannot have the 
benefit of the plea, which is to another and dif- 
ferent trespass. 

Eyre, Chief Justice. — The pleadings here are - 
certainly not well drawn. The plea sets out a 
warrant, and that hy virtue thereof^ Sfc. The plain* 
tiff should have replied, admittingthe warrant, and 
traversing the remainder of the cause; but since he 
has new assigned, and that has been found, the 
Court cannot say that the defendant has not com* 
raitted a different trespass from that justified. 

The judgment was affirmed. 
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Fridag^ £)oE Oil Deiu. DuPLEX and Others v. Penry 

14th Jmne, . 

and Others. 

If atthctriauf pTjTtHis ejectment was tried "before the Lord Chief 
^uDsei'onboth ''^ Baron at the sittiogs in last term. The only 
n^thrnafect witness produced on the part oftheplaintifis, was 
S'^'biiog the officer of the city of London, whd proved that 
ineiadeDce, |jg jj^d for scveral years received for the city, rent 

and It 18 by mis- » ... "^ . 

ukeneTeriD for the prcmiscs in question, which was always paid 
aftCT^crdLforin the name of the twenty-five trustees of Mr. 
^dSst^^^t^^' Wesley's chapel ; but he did not specify who'tHese 
u Vof^ht''*"' t^"'^^^^ were, nor \eas any occupation by the* 
omi »»iop. plaintifis as such trustees proved. The factsbf tlie 
Whether proof cdusc haviug bccu bcfore the Court on Ssi former' 

of rWJCipt of ,- .•• r^i* \ j.r 'If- *-%!•-''' 

rent ID the Dame occasion, [vt. ante page 8o,j the counsel tor the 
of l^rhar*ity*^!' defendant produced no evidence, but addressed the ' 
Sufficient pro<|fjm.y ^p^jj ^-jj^ effectofthc trust-deed, the want of 

of ppMeMion 10 •' •^. * , , 

them? Quart, title in the eight new trustees, and rested the de- 
fence of his clients on the right of the five dissen- 
tient trustees under the trust-deed. The ChiefBaron' 
having summed up the case to the j ury, the counsel 
for the defendant then first objected, that the evi-' 
dence was insufficient, but insisted so little upon it, 
that it was hardly attended to by the judge. A ver-" 
diet was given for the plaintiff; and Pftimer having 
obtained a rule to shew cause why a new trial 
should not be granted, cause was this day sh'dwh by 

Piggott J Late y ^nd Ge665, who contended, that 
this evidence was sufficient against the defendants, 
until they shew some title on the other side ; and 
whatever might have been the case if this objection 



h^d been taken in proper time, when the plaintiff 
might, if thought necessary by the judge^ have pro-, 
duced ^further evidence, it is waived by the coun-. 
sel for the defendant addressing the jury on the' 
fact of this deed, and of possession under it, as an' 
agreed fact. The merits being known to. the Court- 
by the affidavits in the former application, and the 
cause since gone into Chancery, upon an informa-* 
tion at the suit of the Attorney General, on the' 
relation- of the five dissentient trustees against the ^ 
others to settle the trust, the^Cpurt will not give^ 
way to a formal objection against the real Justice '- 
of the case on an application' to their discretionary * 
jurisdiction. JKdmondson Vi Maohel^'^'TermRei^i 
4; so Salk. 646; and in Jlatvy v. Qrunt^ Trin. 93^ 
6^0. III. and Gojighilt/ V, TkelussoUi^ this term in 
the King's Bench^ where the Court were satisfied ' 
that the plaintiff had meri^tSy formal objections were ^ 
not allowed to set aside thg verdict in his. farour^ 

Plumer anAMarryatt^ for the defendants.— Here 
the officer only proves that somebody paid rent. It 
isnot even proved that the plaintiffs were the per- 
sons who paid rent ; and payment of rent alone is 
no proof of possession: for then any one who pays 
rent to the landlord, or to any other person, would 
thereby obtain a prima facie title* to land which he 
never possessed. Payment of rent is only evidence 
to shew the occupation (already otherwise proved)' 
to be in the character of tenant, but cannot be 
evidence of occupation ; and here, by the nature 
of the action, possession js admitted in the de- 
fendant. The cases cited .are all wherie the evi* 
dence has been su^cient; to, establish the. merits, 
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but the declaration has not accorded accurately 
with the case proved : here there is no evidence. 
If this verdict stands, it will lie open, after every 
verdict to contest the propriety of it, or support its 
authority on affidavits of new facts. The merits 
here are not known. 

Macdonald, Chief Baron.— I am not yet con- 
vinced that the evidence was insufficient. It is in 
the nature of this trust, that the trustees should not 
occupy the chapel, but that all the followers of the 
sect should equally occupy it: then theonly means 
of the trustees to prove their possession, is by a 
regular payment of rent to the city, who are the 
owners of the soil: and this is like the case 3 Show. 
1 26. But at all events, the manner of conducting 
the cause amounts to an admission of the other 
facts; and we should not be answering the ends of 
justice if we were to grant a new trial on this 
objection. 

HoTHAM, Baron. — Whatever might have been 
my judgment, if the objection had been pressed 
before me ^t Nisi Prius^ I am of opinion, that the 
defendant has lost the opportunity of questioning 
it. He has lain by till the plaintiff was too late to 
adduce fresh evidence ; and after finding the Court 
against him on the main ground^ would take ad- 
vantage of this objection. As we cannot help 
seeing the merits are with the plaintiff, the verdict 
ought to stand. 

Perryn, Baron, and Thomson, Baron, con- 
curring in the reasons given by Mr. Baron Ho- 
THAM, the rule was discharged. 
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ChAMCERS v. Bull. Saturday, 

i5th June, 

pEMBERTONtnoved onbehalf of the husband, 
(who sued jointly with his wife in theoriginal 
bill for property claimed in her right, and was co- 
defendant with her in this cross bill,) that he might 
be at liberty to answer separate from his wife; the 
cross bill being for an account of receipts by the 
husband; and an affidavit was produced, that the 
.wife lived separate from him, with the plaintiff, 
and under his influence.^ 1 Eq. Ca.' Abr. 65. 
pi. 5 ; and I Ch. Ca. 296. were cited. 

It was ordered accordingly. 



Ex parte Wl L S O N . 8ame day. 

« 

Y^^UNCEY moved for an order on the officers of whether the 
-M^ the customs togrant a debenture to Wilson, to uuon° s" w*^ 
entitle him to the bounty on the exportation of |he*bouitie?for 
wheat, upon affidavit, that the wheat in question corn, "to be 

' f^ ' n counted froin 

was laden on board the vessel when the price was the shipping or 

the sctUtil SBii* 

such as to make exportation only lawful, but before ins:? Quare. 
the vessel sailed the price sunk so as to entitle to „ot*determhie 
the bounty ; yet the officer refused to grant a deben- "j^''^ ^Sa" 
ture. A case was cited where a quantity of malt ^<'*' «» °*^^«r 

'■ •' upon the offl- 

belonging to Calvert^ which had paid the duty, cers of the . 

. \ cuttomu 
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being burnt, the insurers, (the Sun Fire-oflSce,) 
moved the Court of King's Bench for a mandamus 
to make the oflScerof excise give a certificate to 
entitle to a return of the duty, as within their juris- 
diction to compel a public officer to do a minis- 
terial act: the Court of King's Behch refuted the 
application, as being )>roperly cognizable in the 
, Court of Exchequer. A motiion similar to the 

present was accordingly made here, and gpranted ; 
andit is perfectly analogous^to the common practice 
of granting a mandamus in the King's Bench. 

Thomson, Baron .-^There is this difference ; to 
a mandamus the officer makes a return, which puts 
the point properly on the record; but a motion 
like this is only to be determined by the strength 
of the affidavits on each side. 

By the Court. — The question is of general im- 
portance, what is the time from whence the fact of 
exportation is to be accounted, in ascertaining 
the bounties. It would be improper to decide such 
, a question in this summary method. The party may 
sue the officer ; 6i upoh application to the Trea- 
sury, justice will be done. 

Afterwards, on Wednesday the 19th June^ Jbaun-^ 
cey obtained a rule to shew cause, which was dis- 
charged upon argument on the same ground as 
above, Saturday 6th Juiy^ at Serjeant's Inn Hall ; 
and the Attorney General said that the case on 
Calverfs malt had been by consent. 
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MujiPHV V. Cunningham* 

TTkAUNCEY moved to sett off the costs in an 
action in theCourjt of Common Pleas against 
^he judgment in this action, and that the execu- 
tion shoi^ljd only go for the balance. 

Jekyll shewed for cause, that the costs in the 
Court of Common Pleas were due to the defend- 
ant for conducting a suit there, to which the plain- 
tiff was not a party, gnd the costs not taxed ( but it 
appearing that he had retained the defendant as the 
attorney in that suit, though for another person, 
and had undertaken before the prothonotary to 
pay what should be found due for the costs, 

• 

The rule was made absolute. 



■<■ 



S=33 



Y^AUNCEY moved to set aside the judgment, 
on affidavits that the plaintiff' had, from the 
beginning of the suit, told the defendant that 
the attorney had not his orders nor consent to be- 
gin it or carry it on^ ai»d that he, the plaintiff, 
would not consent ta it& b^ing pursued further : 
notwithstanding wbicb> the attorney for the plain- 



Stmt dtty* 
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tiff gave notice of trial and had a verdict, nobody 
appearing for the defendant. These affidavits were 
DGiade by the defendant and other persons, and not 
answered. 

By the Court. — The affidavit of the plaintiff 
himself would have been the best evidence of this 
fact, and as that has not been produced, nor the 
omission accounted for, t|ie rule must be dis- 
charged with costs. 



Monday, 

iithjune. Dean and Chapter of Bristol v. Donnes- 

THORPE. 

npHis was a suit for tithes. The defendant set up 
a modus, but had not paid it; and therefore 
moved, after answer, to be allowed to pay to the 
plaintiff the arrearages of the modus, with costs of 
the suit up to that time, and the plaintiff to pro- 
ceed further at his peril. The rule was refused by 
the Court on the ground that such a tender is 
never allowed, except where the defendant offers 
to pay the thing demanded, that is, the valueof the 
tithes themselves ; and not where he tenders a less 
sum to make good the bar he sets up against the de- 
mand. The Court however then, said that they 
would consider the offer afterwards in the costs, 
if the plaintiff should proceed. He did proceed; 
had an issue directed, and abandoned it. The mo« 



TRINITY TERM, 33 GEORGE HI. 273 

dus was therefore tsken pro confesso ; and the costs, 
up to the time of the former oflfer, were directed to 
be paid by the defendant; since that time, by the 
plaintiff: without opposition. 



Chapman v. Lansdown. mdnesday, 

I9tb June. 

I^N going to trial in this cause, the parties sub- 
^^ mitted to arbitration ; and the submission was 
to be made a rule of the King's Bench. The arbi- 
trator awarded costs to be taxed by the Master 
of this Court. Seemingly by collusion between 
the two attornies, the costs were taxed at an im- 
moderate sum. 

Plumer now moved that the taxation might be 
reviewed. 

By the Court. — The taxation of these costs was 
veTy properly referred to the Master, being the 
person best acquainted with the costs of a suit in 
this Court; but that reference was not made by 
the Court ; he did not act as the officer of this 
Court in it, and we have no jurisdiction over him. 
It may perhaps be a ground for setting aside the 
award; but that is for the consideration of the 
Court of King's Bench. 
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TE MESURIER moved, on behalf of one of the 
legatees in this cause, a feme covert, being 
entitled under the decree to a sum of money in the 
hands of the Court, that the said sum should be 
paid to certain trustees in her marriage settlement, 
who were to receive it^ when paid, for the purposes 
of the settlement: and Le Mesurier suggested^ that 
the Court should either let the money be paid on 
the foot of the settlement^ or by consent as if > no 
settlement existed ; the feme appearing in Court for 
that purpose. 

By the Cowr/.— The regular mode, where the 
settlement is not mentioned in the pleadings, is to 
refer it to the Deputy Remembrancer, to see whether 
there is a settlement or not, and pay over the mo- 
ney according to the trusts. 

Nothing was taken by the motion. 



'*~^-y- Babb t^. Barber. 

TijTARRY ATT shewed cause why the assignment 

of the bail-bond by the sheriff should not be 

liet aside. The bail below had become bail above. 
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The plaintiff excepted; and they did not justify. 
The practice in that case in the King's Bench is, 
that the plaintiff cannot take an assignment of the 
bail-bond; in the Common PIea$ heniay; and 
there has never been a decision oh the point in the 
Exchequer. Upon reference to the officers, it was 
found to be the constant practice of this Court 
not to allow an assignment in this case, as it would 
be a contradiction, at the same time to take and to 
refuse the security of the baiK 



Morris v. Girling. smmday. 

A CTiON for words. — Judgoient by default.— 
Knapp moved that the writ of inquiry might 
be executed before the Judge at the assizes, instead 
of the sheriff. 

The Court th6ught the application perfectly 
irregular, and refused it. 



T 3 
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\ 



Thur^y, Penney v. Edgab. 

4th Juljf, 

JpLVMER moved to dissolve the iDJunction* 
The plaintiff two years ago obtained a com- 
mission to examine witnesses in Indian which was 
not yet returned. 

■ 

The Court thought this was sufficient ground, 
from the delay, to dissolve the injunction.— Or- 
dered. 



Freeland v. Johnson. 

"OiLL to set aside an agreement and release; 
"^ stating circumstances of imposition and equit- 
able duress in obtaining them. Plea to the whole, 
the agreement and release. There was no answer, 
nor was the fraud or duress denied in the plea. 

Hollist prayed leave to amend; but 

The Court thought that a practice not to be 
encouraged, and over-ruled the plea. 
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V. 



ipLUMER and /Zay moved to confirm the report 
of the Deputy Remembrancer. An hour be- 
fore the time limited for his signing his report, the 
plaintiff put in objections. The Master, think* 
ing it too late to take the objections, signed the 
report. 

Hall argued that he ought to be directed to 
review his report, as the objections were neither 
allowed nor disallowed, and therefore no excep- 
tions could be taken to it on that ground. 

The report was confirmed. 



Guise Bart. v. Small and Others. 



San^ tlay. 



ON Mrs. Small's marriase there was a settlement Money vested 
1 . . 1 >** trustees, in 

of money vested \n trustees, in trust to pay the trust for hug- 
interest to the husband and wife successively for si^cesSveiy for 
their respective lives, remainder to their children l|fthr.^idre^ 
in such shares as they or the survivor should aP" "^^iSflofsulita 
point, and for want of such appointment, among p«rson as the 

i_ Lii I J I VI J- .^ wife should 

the children share and share alike; and in case that appoint; a deed 
both the husband and wife should die without conveying this 
children, or that the children should all die before ^e^twTesur 
twenty-one, then in trust for Mrs. Sma//, her exe- *»^"^^*^* 
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cutorsy administrators, or assigns; and if she should 
die without issue, then, as to 1000/. in trust for 
such person as she should by deed or testament, 
notwithstanding her coverture, appoint; as to one 
Qther 1000/. to the husband; and as to 1000/. 
the remainder thereof, in trust to pay the interest 
to the husband for life; and then in trust for sqch 
person as the wife should by deed or testament, 
notwithstanding her coverture, appoint. The husr 
band being in distress, the wife executed a deed, 
by which she conveyed all her interest in this mo- 
ney to the plaintiff, and executed her power of ap- 
pointment in his favour. The bill was, to haye the 
consent of the wife taken to this conveyance, and 
the assignment and appointment established, sub-! 
ject to the claims of the husband and wife for life, 
and the right of the children. 

, The case of Ellis v. Atkinson^ 3 Bro. Ch. R, 
565, was relied upon, and it was argued, that this 
was a conveyance of money in equity analogous 
to a fine of land at common law, and ought to ex- 
tend equally far. 

The Court took the distinction that the case of 
JlEllis v. Atkinson was where the wife had the pre- 
sent interest as well as the property in remainder, 
and there the money itself was to be paid over; 
and doubted, if they could establish a conveyance 
of money which may never be in the wife's dis- 
posal^ but upon consideration ordered the money 
to be paid into Court for the contingent trusts of 
the settlement; and upon taking the consent of 
the wife in Court, decreed that the conveyance 
should be established. 
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GaBBIT v. ChAYTOR. afh J^y. 



gfTEE LE moved^ on behalf of the defendant, thiat 
the costs due to him from the plaintiff in the 
Common Pleas, in an action for the same matters 
as the bill here, might be deducted Trom the costs 
due from him in equity. This was opposed by 
Johnson, on behalf of the solicitor for the plaintiff, 
who claimed to have a lien on the costs in the 
Common Pleas. The question was, whether the 
lien of an attorney is subject to the equity of this 
claim, in the nature of a set-off. On the one side 
were cited Barnes v. Crofter, 2 Blackst. Rep. 826.; 
Schoole V . Noble, 1 H. Blackst. 23.; ^nd Nunez y. 
Modegliani, ibid. 217. On the other, the later 
case oiMitehel v. Oldfield, 4 Term Rep. 123. 



The rule was discharged. 



Rex v. Caldwell and Others. 

TyjSfFiV/r^ilf moved, on behalf of the crown, that 
the money levied on this extent by the sheriff 
oi Lancashire should, after deducting his poundage, 
be paid to the collector. The whole debt had been 
levied upon this extent ; another extent for the 
game debt had issued to the sheriffs of London^ 
who also seized goods on it, but the sum being 
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levied in Laticashire before they made theirreturn, 
no venditioni exponas issued. 

Dauncet/y on behalf of the sheriffs of London^ 
claimed that the poundage should be apportioned 
between the sheriffs, supposing that the crown 
could pay poundage but once; and that as the 
sheriffs of London had been at considerable risk and 
trouble, they were entitled to a recompence. 

Chambre, on behalf of the sheriff of Lancashire, 
rested on the statute 3 Geo. I. c. 15. which (s. 3.) 
gives poundage to the sheriff, and {s. 9) takes no- 
tice of one case in which the poundage shall be 
apportioned, and givesnothing where theexecution 
is not completed. 

Macdonaldj Chief Baron. — The statute is very 
c^ear, and the justice of the case is with it. The 
sheriffofZanc^a^Air^, having completed his levy, is 
absolutely entitled to his poundage under the sta- 
tute; no transactions among other persons can affect 
him. The crown has here found it convenient to 
have double security ; the sheriffs of London are 
entitled perhaps to some recompence for their 
trouble, but that will be for consideration when a 
motion is made to have payment from the crown. 

HoTHAM, Baron.— The sheriff who has com- 
pleted his levy is entitled to his full poundage. If 
it were otherwise, it would be a great discourage- 
ment to sheriffs in executing the crown process. 
As to any other recompence to the sheriffs of Lon* 
don^ the crown must be heard upon that question 
before we can make any order concerning it.' 
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RiDDELLi;. White and Others. 

rpniE bill was brought by the plaintiff, the im- ^n inciosure 
. propriator of the tithes in the parish of Z.a»- pan of a waste 
c/iester^ in the county of Durham; setting forth an/L, t^diray* 
act of parliament, 13 Geo. III. for inclosing certain Iheincwf^ 
moors within the manor of Lanchester. by which it ^**e rector was 

•^ not otherwise a 

was enacted, that certain commissioners therein p^^^y; »»<> the 
named should, before the 12th May 1774, set out was.ofaii 
such parts thereof as were capable of cultivation ; the'Srdand'^of*^ 
(so as not to be less than 12,000 acres ;) and after ye^the rotor's 
fissigning public highways, and common quarries, [If^eg'^/^be 
&c. were required to set out 30 acres to the curate of ''aste sold tithe 

^ , , , . 1 . free was gone. 

bailey^ and also a quantity not exceeding 500 acres, 

nor less than 300 acres, to the justices of the peace biirs^arHotto*^ 
for the county of Durham^ for the purposes therein ^7re?y pdva^^^ 
mentioned; (which was principally to indemnify **^^^' 
those whose property might be injured by the lord's 
working his mines, the right to which was reserved 
to him by the act ; aad the residue, (except a 
certain part directed to be set out to the curate of 
Ebchester, and so much thereof as was thereby di- 
rected to be sold for defraying the expences of 
obtaining the said act, and other purposes therein 
mentioned,) unto and amongst the Bishop ofDur^ 
ham^ (lord of the manor of Lanchester^) and the 
other persons having right of common thereon, 
according to the values of their respective estates 
to which such right of common belonged ; and that 
the said commissioners should, as often, as they 
should find it necessary, raise, by setting out and 
selling plots of ground there, a sufficient sum to 
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answer all expences and other incidental charges in 
the obtaining and execution of the said act ; and 
particularly all the charges and expences which 
might attend or be occasioned by the maintaining, 
supporting, and defending the boundaries of the 
said moors or commons, and the right of common 
of such persons thereon to which no objection 
should be made before the commissioners, against 
all such claims as should be made by any person or 
persons affecting the boundaries thereof, or of any 
right of common thereon which should be objected 
to in the manner therein mentioned, and all the costs 
incurred m supporting the right of common of the 
commoners, on certain lands claimed to have been 
theretofore part of the said common, and the ex* 
pences of setting out the highways, and making 
and repairing the same, and the charge of inclosing 
and fencing the allotments made to the curate of 
' Sailey^nd the justices of the peace ; and also that 
all such lands as should be allotted to any persons 
in respect of their respective estates, should be held 
by them in the same manner, and be of the same 
tenure, as their respective estates in right whereof 
such allotments were made, and subject to the 
payment of the same species of tithe only, in the 
same manner and to the same persons as they were 
accustomed to pay, and did then pay, except such 
lands as should be allotted in respect of any tene- 
ments within the parochial chapelry of Ebchester ; 
find that all such allotments should be taken to be 
situate within, and parcel of, the same parishes and 
townshipswherein the estates lie, in respect whereof, 
such allotments should be made : and it was by'a 
proviso therein declared, that thepurchasers of the 
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said plots, &c. should become seized of the same' 
as by them respectively purchased in fee simple, and 
should be deemed to be within such township as 
the commissioners should by their award direct : 
and it was further enacted, that the lands so to be 
allotted and sold, and the said allotmentwhich should 
beset out to the justices of the peace, should be heldand 
enjoyed by them and their successors free from the 
payment of all tithes and ecclesiastical dues ; thesame 
lands so allotted, and every part thereof, shall be 
for ever freed^ exonerated, and discharged^ of and 
from the payment of all and all manner of tithes 
and other ecclesiastical rights and duties whatsoever, 
to any person or persons, or bodies politic or cor- 
porate whatsoever : that there is in the said act 
reserved to all persons, (otiier tlian the lord of the 
manor of Laqchester aforesaid, and all ether persons 
entitled to any right of common thereofi, thew heirs, 
&c. and the person or persons who should by virtue 
of that act make any claim affecting the boundaries 
of the said moors or commons, or of right of com- 
mon thereon, which should be determined against 
him, as in the said act mentioned,) all such right, 
title, and interest, as they had or enjoyed in the said 
moors thereby directed to be divided and inclosed, 
or could or ought to have had or enjoyed in case 
that act had not been made. 

The bill then went on to state, that the com- 
missioners under the act caused twelve different 
plots of ground, containing \655 acres, lying in 
the said parish, to be sold to defray the expences of 
the act^ &c. and set out an allotment of SOO acre?, 
lying in the said parish, to the justices of the peace 
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for the county, and completed the division by an 
^ award 13th Jun^ 1781 ; that the different purchasers 

« caused most part of the lands to be inclosed, and 

converted into arable land; but the plaintiff did 
not demand any tithes during the first seven years 
after the improvement: that the defendants are 
occupiers of the parts sold by the commissioners, 
and therefore ought to account to him for the 
tithes, his right being within the saving clause. 

The defendants demurred, as to the account 
sought, as being freed from payment of tithes 
under the act. 

Upon arguing the demurrer, the counsel for the 
defendant produced another act of parliament, 
\9Geo.lll. (both being declared, by clauses within 
them, to be public acts,) which was made for the 
purpose of carrying into effect the purposes of the 
former act, as to that part of the waste which was 
allotted to the justices of the peace, giving certain 
additional powers to the justices; in the saving 
clause of which new act, the right of all claimants 
of tithes on that portion of the waste, was expressly 
excepted from the saving. 

Burton and Abbot^ in support of the demurrer.— 
Nothing can be stronger than the words made use 
of in the act; throughout it specifies those rights 
which shall remain after the allotment or sale of the 
land by public authority; as the manerial rights of 
the lord, &c. This clause, therefore, which de- 
clares that the right of tithes shall not remain, is 
strengthened by the conduct of the legislature as to 
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similar rights. Those portions of land which would 
naturally have been titheable in the parish in which 
they originally lay^ are made titheable in those 
parishes in which the farms lie to which they are 
allotted, and are to pay only the same sort of tithes 
as those farms. Then throughout it appears that 
the right of the tithe-owners was in the contem- 
platjon of the legislature. The parties to a private 
act of parliament are never named in it, and are 
only known by the context ; the legislature alSect- ^ 

ing throughout the wholeact to modify and abridge 
the rights of an individual, proves that his interests 
and claims were in the contemplation of the le- 
gislature; and the only pretence for saying that 
strangers are not bound by any act of parliament is, 
that their claims are not in the contemplation of 
the legislature. 

If this clause does not exempt from the pay- 
ment of tithes, neither would the other clause, 
modifying the right of tithes according to the 
farms to which each portion is allotted, be binding 
on the tithe-owners: but that has never been dis- 
puted. 

In all private acts for inclosing wastes, the right 
of the tithe-owners is taken notice of and bound, 
generally by allowing them a portion of the waste ; 
but always of less value than the tithes of the whole 
would have amounted to ; as in the present act. 
by allowing them tithes in a smaller proportion 
than they would otherwise have claimed ; and very 
properly, for the tithe-owner is the most materially 
benefited in all inclosures of waste ground : the 
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commoners, who improve, run the risk of the pro- 
fit recompensing them for the expence incurred ; 
but the tithe-owner has a certain gain; 

Accordingly in this act the legislature has said 
that all shall contribute in certain proportions to- 
wards those expences which do not immediately 
arise in the cultivation of the ground, nor are 
immediately beneficial to any body, but which 
must necessarily be incurred before cultivation can 
be attempted; as the obtaining the act of parlia- 
ment, the setting out the allotments, roads, &c. 
To defray these expenCes each contributes in the 
proportion in which they are afterwards to be bene- 
fitted ; lots of lands are sold^ the commoners and 
lord lose their right to the nine-tenths, and the 
tithe-owner to the other tenth part of the produce. ^ 
This is no more than a fair sacrifice by the tithe- 
owner for the benefit he receives, and the legisla- 
ture, without whose assistance the common could 
not have been improved, had a right to clog the 
advantage he received with such conditions as 
they thought reasonable : and when by sale of 
these lands free from tithes, and the money raised 
by it, he and the tithe-owners have gained such ad- 
vantages, it wx)uld be a cheat on the purchasers 
of these lots to say now that they shall hold them 
subject to tithes. 

The saving clause cannot avail the plaintiff; he 
is not within it; it saves to all persons (other than 
the lord and the commoners, &c.) all such rights 
title, or interest, as they had or enjoyed in the moors. 
Tithes are not a right, title, or interest in the land ; 
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but are a right merely collateral to the land. Cro. 
Eli2. 161. vllCo. 13. b. Watson, 402. The 
rector has only a right to part of the crop when 
severed and set out; but if the farm is allowed to 
lie waste, he has nothing. 

As it is not within the words, much less is it 
within the meaning of the saving clause. The 
general purview of the act is clearly to set aside a 
particular portion of land, as a productive fund out 
of which the heaviest expences should be defrayed/ 
and for that purpose to take away all claims and 
rights which before were charges upon it. If it 
had meant to except those entitled to tithes, it 
would have said so: but if there were any doubt, 
it is explained by the subsequent act, which is 
made in pari materia^ and for the putting this act 
in execution ; it expressly excepts the tithe-owner^ 
and is to be considered as a parliamentary expo* 
sition of this act. 

The clause is also to be construed by the rest of 
the act it^lf ; one part of the act expressly freeing 
this portion from tithes, the saving clausemust be 
construed so that both may stand: an enactment 
that A. shall not pay tithes, saving the right of 
tithe of B. is a contradiction ; then the saving 
clause must be construed so as not to extend to 
tithes, nor be repugnant to the body of the act; but 
if it cannot be so construed, the saving is void for 
the repugnancy : Plowd. 563. b. 1 Co. 47. 8 Co. 
136. b. Dyer, 231. Shepherd's Touchstone, 78, 
79* And all private acts of parliament are to be 
construed by the same rules as deeds. 1 P. Wn^^* 
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35i. 1 Saund. 240. Eaton College v. Fountain, 
3 Wils. 496. Hob. 170. Ward v. Cecil, 2 Vern. 
711. Sir W. Jones, 339. In many of these cases 
the repugnancy is not to the whole act, but to a 
part only. If A. leases all his houses and shops, 
reserving his shops, it is void ; but if he leases all 
the shops except one, there is no repugnancy ; for 
it is the exception ofaparticuiar out of a general; 
whereas this saving clause does not narrow, but 
wholly destroys the former, and is therefore void 
according to all the cases. 

Although the plaintiff were no party to the act 
of parliament, yet he is bound by it: for this is to 
most purposes a public act, like road bills, or 
canal bills. An act relating to the interests of 
many femes covert, infants, and others not ca- 
pable of consent, extending over several parishes 
and townships, cannot be strictly a private act; 
and it is declared in the act itself to be a public 
act. The words here are as strong and public as 
those in the 32 H. VIII. c. 13. under which the 
abbey lands have ever since been exempted from 
tithes. 

Even if it were a private act, the difference of 
any person interested being a party or not can only 
be a circumstance in explaining a doubtful mean ' 
ing; but where the legislature has spoken so dis- 
tinctly^ that no doubt can remain of their inten- 
/ tion, they alone are capable of rectifying any fault 
they may have committed. 

Mr. Solicitor General and Romilly^ on the other 
sid^. — This is to be considered as merely a private 
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act. The clause for declaring it a public act, only 
relates to the mode of its being taken notice of in 
Courts of Justice, without being pleaded: but it 
passes the two Houses as a private bill, and relates 
only to private rights and advantages; it there- 
fore can only bind those who appear by the con- 
tents to have been parties. 

The case 8 Co. 136. b. is on a public act, and 
yet the general words are restrained there to such 
persons as by the context appear to have been in 
contemplation of the legislature as parties. 1 Vent. 
176. 1 Rep. 47. b. Sir W. Jones, 339. 10 Mo. 
115. . Such acts are considered merely as parlia- 
mentary conveyances. 

It never can be supposed that the tithe owner 
would have consented to an agreement like the 
present; for the expences which the sale of these 
plots of ground are to defray, are intended solely 
for the benefit of the cojmmoners, and not 3t all 
for that of the tithe owner. The expences of set- 
ting out a portion of land to the curate of Sa//ey, of 
making the division of the common, of maintain- 
ing suits to defend the rights of the^ individual 
commoners, to oppose other claimants^ and to liti- 
gate the right of common on another piece of 
ground, the setting out roads, &c. are merely for 
the benefit of the commoners; and it is therefore 
reasonable that they should bear the whole bur- 
then. ThegeneraJ rule of law is, that the parson 
shall have his tithe even of improvements, with- 
out contributing to the expence. The share of 
the burthen to be borne by the rector on improving 

u 



290 CASES IN THE EXCHEQUER, 

waste lands is an exception, and is ascertained; 
he loses not only the improved tithe, but his for- 
mer tithe of agistment also, for seven years; and it 
would be unreasonable that be should pay his 
share of theexpence of improving, and also lose 
the whole benefit of it for seven years. 

If the farm has Thomson, Baron. — The commoners had only a 

a right of com- • ' ^ 

mou appendant right of commoH on the waste as appurtenant to 
rish, tithe of the Other cstatcs on which the cattle were levatU 
rbTfirm (lis' »"d couckant; if they paid tithe on the other estate, 
■giVtroLtuthe ^^^y would uot ftlsQ pay tithe for agistment on the 
of the sheep in commoH, thougb in another parish. It is decided 

both parishes. i i i t /• 

that sheep which paid tithe of wool in one parish, 
should not pay agistment for feeding in another on 
a common appurtenant to the estate on which they 
paid wool. 

It was then argued^ that the whole benefit of 
the act was to the commoners, for it is said by the 
act, that the commissioners may sell any quan- 
tity they think fit, and if any surplus, the money 
to be divided among the persons having right of 
common; then the whole might have been sold, 
and the money divided among the persons having 
interest in the land, and if the tithes are taken 
away, the impropriator has nothing in compensa- 
tion. 

. It is impossibletosuppose the tithe-ownera party 
to such an act, and the contrary is proved by the 
saving clause, which excepts firom the saving all 
the parties to the act (2 Blackst. Comm. 345-6.) 
among whom there is no mention of the tithe- 
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owner. The legislature can never be understood 
to have bound those who ^ere not before them^ 
and over whose rights they had no authority. 2 Inst. 
119* 1 Inst. 360. a. 8 Co. 138. a. 



The case put in 1 Vent. 176. is very strong : 
if an act is made to settle the dispute between A. 
and B. to land, and adjudges it' to A. however 
strong the words may be, and without any saving 
clause, yet the right of C. which is not before the 
legislature, is not bound. 

Here the lord or some of the commoners might 
have been considered by the legislature as the tithe- 
owners, and if any of them had been so, they 
would have been bound, being parties; but the 
act goes on to say, that the rights of persons not 
parties shall not be bound. The words of the 
isaving clause are the most comprehensive that can 
be used> and if the legislature had meant to bind 
tithes^ they would have excepted the tithe-owners 
as well as the commoners. 

The impropriator's right being expressly ex- 
cepted out of the saving clause in the second act, 
which was in pari materia^ is a proof that it was 
considered to be necessary to do so, in order to bind 
him; and that he was not considered as bound by 
the first. If he was, the second act, as to this, was 
useless, 

% 
No form of conveyance between A. andJS. can 

deprive C of his estate. The saving clause is an 

acknowledgment of want of authority o%et those 

u 2 
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prior enacting clause^ which frees the lands in ques* 
tion from payment of tithe. We are of opinion,, 
that it cannot have that force. It falls within the 
general rule, that a saving repugnant to the pur- 
view of the instrument is void. This is lilce the 
Duke of Norfolk*^ case in Plowd. and Co. like 
Alton Wood's case; and still more like the case 
in 2 Vernon. 

The general purview of the act of parliament is, 
in a great measure, to change the whole manner of 
tithing throughout the manor; to annex lands in 
one parish to another, and to make them titheable 
there ; and in particular allotments, to take away 
tithes altogether. The legislature has taken upon 
itself to change the nature of the land; a change 
so universal and complete, that without it, the 
purpose of the act cannot b^ attained. 

If the tithe-owner has a right to disturb the act, 
as to the allotment exempted from tithe, be niay 
equally disturb that part of it which changes the 
parish to which the improved land» are to be 
titheable. We cannot allow him to'choose what 
part he will object to, and of what part he will 
take the benefit. 

In mere private acts, where at the prayer of A. 3. 
and C. the legislature confirm their contract, the 
enactment is understood to be merely the convey- 
ance of the parties, and is only binding on them. 
But here the legislature interfere in another shape: 
they bind the land itself, and change its nature. By 
the land being bounds the rights of many persons 



I 
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who could not be parties, beiflg incapable of cqn- 
sentf are bound with it; and the right of the tithe* 
owner is also concluded. 

Demurrer allowed. 






B 



Waxev. Russ. . ,^^,^^^ 



ILL for account of tithes of milk. The answer a modus of 
insisted upon a modus in lieu of tithe-milk, to day'scheese 
pay every tenth day's cheese during the space of weeks^f rom *^ 
twenty weeks ; the first cheese to be paid on fifteen ?^tea''of"uthi 
days after Holyrood-day. The evidence was princi- ^^"^f^* ** ^^^' 

pally a terrier 1677, in which there were two en- . 

tries; the first was, " Every tenth day^s cheese for ry of a cheese at 
" twenty weeks;" the second entry at the end oflithe-^a^tterer,^ 
the terrier was, " Every tenthd^y's skimmed milk ^J^l^^^l^^^^^^ 
" cheese; the first to begin in fifteen days' after ***™*^*^** ^ 

"^ , . •' prove percep- 

** Holyrood-day ^ and to continue till twenty weeks tion of the 
*• are expired after Hfilytood^day.'* There was evi-™ 
dence of the rector having at one time received a 
composition of one shilling for every milch cow; 
DO proof was offered of tithe-milk being ever paid; 
few cheeses had been paid within memory. 

Button and Richards, in support of the modus, 
offered evidence of payment of a tithe-cheese to a 
person in the house of the tithe-gatherer, who took 
it in. — Per Cur. The tithe-gatherer's authority is 



/ 



296 CASES IN THE EXCHEQUER, 

personal; the act of any other person, not autho- 
rized by the clergyman, cannot bind<bis right. 

Plumer and Short contended that a modus of 
every tenth day's cheese was void' for the uncer- 
tainty; for it is not said that one whole day's milk 
shall go to it; and so not like the case I Roll. 
Abr. 651. pi. ly. cited. 

Per Cur. — The proof of the modus in the terrier 
is contradictory and uncertain ; and on the other 
hand, there is no evidence of perception of tithe 
of milk in kind, and the terrier which is signed by 
the rector seems to imply a modus of some kind; 
all we can do is to direct an issue. 






Someday. GaRNONS Clk. V. BaRNARD. 



In a suit by A FTER a dccrec for the plaintiff, this case now 
IgisIro^uJtbc came on for re-hearing. It was a bill fojr 

IwJwt^'bSthe agistment-tithe by the vicar of the parjsh of South 
produced an old Cai;^ iu Yorkshire^ insisting on that tithe beins: due 

extent of the |. i i i n t . r.^i 

righuof the to him by the endowment of the vicarage. The 
l^rr^iets'in defendant was owner of the land upon which the 
cuimtoau^'* claim was made, and was also lay impropriator of 
«man tiihe» ex- ^[j^ prebeud of South Cave^ which comprehended 

cept «rool and * ' * 

Iambi; lithe of the rcctorial dues of the parish ; as such ho^claimed 
never been paid to be entitled to the agistment-*tithe, insisting that 

in the pariflti ; 
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that species of tithe was not included in the en- *""* ^*t"*^*°* 

^ , was m the occu* 

dowment of the vicarage. pationof und 

in the parish, 
• and also of the 

^ The original endowment is not extant. The ^h^eVhe ^^^ 
oldest evidence produced of its import was an ^x- I^^'J^^J^'^^^^ 
tent found in the registry of York^ to the chapter ^\^^ ft"" ^^ 

near without 

of which the prebend formerly belonged, and a an issue, 
copy of the same in the Cotionian collection ; it 
was to this effect : Ejctenta prebendte^ Sfc. " Per^ 
^^ tinent prebendw in villa de Cave una carucatd 
^^ terrtB^ Sfc. et decim€B pnediales totius villie de 
" Cavey et decinnefoeni omnium pratorum cumde" 
" cimis : lantB et agnorem" It then went on to 
state other lands and rights in other parishes and 
townships ; stating in some the right to be decimal 
pnediales et mixtte ; and in some parishes stated the 
rectory to belong to the prebend ; it then pro- 
ceeded, " Pertinent vicario/' &c. and after en u-* 
merating many articles of small tithes, beginning 
with the more important and descending to the 
inferior articles, and to the Easter offerings and 
other personal dues, adds, ^^ et omnia minuta^ 
^^ infuste tamen detinentur ah eodem decimtB pis^ 
" caria de A** &c. 

^ 

The next pieces of evidence were the terriers 
kept by the vicars : the first was a terrier of the 
vicarage in 1716, taken by the then vicar, and 
signed by him and five of the inhabitants: it be- 
gan, "To the vicar belong all mannerof tithes except 
" corn and hay^ wool and lamb ; and are paid as fol- 
" lows, to wit/' &c. it then enumerates the arti- 
cles of which th^ vicars had received tithe, with 
the manner of tithing the same, agistment notbe^ 
ing mentionedi The other terriers were to the same 
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effect, with addition of some new articles from 
time to time. The plaintiff proved himself to 
have constantly received tithe of turnips, which 
was a modern introduction into the parish ; and also 
to have received in several instances a composition 
for turnips eaten off the ground by barren cattle. 

The defendant proving an ancient payment due 
to the prebendaries of one penny for every sheep, 
and one halfpenny for every lamb brought into 
the parish after Candlemas and carried out before 
shearing time. 

The parol evidence as to the right of agistment- 
tithe was very inconclusive, the witnesses mostly 
' agreeing in opinion that the vicar had all tithes ex- 
cept corn and hay, wool and lamb, but declaring 
their total ignorance as to agistment-tithe, and de- 
nying having ever paid any thin^ as such, or any 
composition for it. 

The defendant proved a suit to have been insti- 
tuted by the lessee of the great tithes, in J 7^7, for 
agistment-tithe, against one JViwIon, a tenant in the 
parish, to which suit the then vicar was a party 
defendant, and ia his answer directly admitted 
that be never thought he could claim agistment- 
tithe. In that suit there was no decree. Agistment 
is not included,] n the terriers subsequent to that 
time n(iade by that vicar and his successors. 

jividcnce of the The defendant wished to give in evidence the 

deciaratious 0*1/.. 

a man since oatu oia wituess who swore to have ne^vd Newton J 
fact done by ' the defendant lu that suit, in his lif^-time declare, 
itoS."''' *^at he b^d, after the termination of the suit, paid 
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agistment-tithe to the impropriators of the pre- 
bend ; and Sutton^ for the defendijint, cited Davies 
V. Pierce^ 2 Term Rep. 53. and Holloway v, Rakes^ 
there cited by Buller, Justice^ to shew that such 
evidence was admissible, insisting that these cases 
establish the principle of admitting evidence of a 
declaration by a party deceased concerning a fact 
done by him, and of which he when alive was the 
best evidence. 

Macdoxald, Chief Baron.*— I have agreat ob- 
jection to carrying that doctrine further than those 
cases have gone ; they only apply to the case of a 
tenant explaining in conversation his situation 
with regard to two landlords, and his conduct as 
tenant to them. That relation may perhaps make 
a particularity in the circumstances of those cases 
which distinguishes them ; but the present at^ ' 

tempt goes to establish that the declarations of a , 
dead man are in all cases to be received. 

The evidence was rejected ; as it had also been 
at the former hearing. 



Burton^ Graham^ and Hall, for the plaintilff.— 
The endowment itself not appearing, the nature of 
it is to be collected from the evidence of what has 
been considered as the right of each party. The 
^xtenta prebendtB is strong evidence for the vicar: 
it is found in the registry of the chapter of York^ 
and therefore is to be construed most strongly 
against the prebendary^ a member of the chapter, 
on whose behalf it seems to have been taken, to 
ascertaij^nd preserve all his rights : accordingly it 



/ 
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describes the claims of the rectory very fully, but 
those of the vicar in a cursory manner, enume- 
rating the most important articles^ and including 
all the rest under the words omnia minuta. 

It states the prebend's claims to consist de decu 
mus prcedialihus^ and then enumerates several ar- 
ticles of predial tithes which belong to the vicar; 
so that it must mean only that the prebend had 
some predial tithes, not that he had the predial 
tithes. It even seems to have considered hay as 
not a predial tithe> and to have confined the word 
to the produce of plowed land ; for it speaks of pre- 
dial tithes and hay. But agistinent cannot at all be 
considered as a predial tithe. The statute 3 and 3 
Ed.YX. c. \3.$, 1. gives treble damages for not set- 
ting out or paying predial tithes ; but no action lies 
thereon foragistment-tithe. PrediaUithesare those 
which are received immediately by thehusbandman, 
ascornand hay; butwhere the profit arises from the 
produce of the earth being taken and consumed by 
other animals, the tithes are not predial but mixt. 

The extent having enumerated' the four articles 
which the prebendary is to receive, then states the 
rights of the vicar, enumerating several articles, 
and then giving all the other small tithes by the 
words omnia minuta. Two articles of small tithes 
having been given to the rector cannot weaken the 
force of this general clause, save as to the parti- 
cular exception. Thus, where A. devised a// his 
lands toB. and then reciting that he had other 
lands, devised Blackacre to C. ; the g«neral clause 
was held good save as to Blackacre. SWin. 2^i. 
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pi. 90. So 8 Vin. 981. pK 8. For the same rea- 
son, if the words decimtp prmdiales^ as belonging to ^ 
the prebend, meant all the predial tithes, yet it 
would be narrowed by the subsequent exception of 
some predial tithes, hemp and flax and all small 
tithes, which go to the vicar. . ^ 

The next evidence is the terrier 1716, which, as 
well as the subsequent terriers, expressly assign to 
the vicar all kinds of tithes except these four ar- 
ticles, corn and hay, wool and lamb. It is true 
they go on to describe the manner of payment of 
the most important articles, and omit any mention 
of agistment; but the words, ** and are paid in the 
" following manner, to wit," imply that only those 
species of tithes are meant to be enumerated, of 
which the vicar was then in the common percep- 
tion, and of these only the valuable are mentioned. 
To enumerate all the minute articles wbichthe 
vicar had received, or was entitled to receive, if > 

. they arose, would be absurd and impossible. Be- 
sides, where the whole residue is given, although 
followed by a viz, under which the whole residue 
is not enumerated, yet all passes. Case of Sir 
Brook Bridges's will, 8 Vin. 295. pi. 13. 

In the terriers are mentioned, as titheable to the 
vicar, many articles both of predial and mixt small 
tithes which are not in the exienia prebendo: : thus, 
rape and mustsurd seed, cottages, plows, beer, honey, 
geese, pigs, ducks, are included in the older ter- 
riers, and turnips and potatoes, and other articles 
which were lately introduced into the parish^ in the 
latter; and are proved by parol -evidence to have 
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been always taken by the vicar without any dispute 
on the part of the impropriators. Some of these 
are predial tithes, and yet go to the vicar by virtue 
of the general words omnia minuta. 

Usage has always been allowed to explain am- 
biguous evidence of an endowment : thus the word 
altarotgium has been held to mean all small tithes, 
where there was evidence of perception of all small 
tithes under such an endowment. Bunb.79* Then 
the constant perception of each new speciesof tithes, 
as it arose, explains the exterUa prehenddB ; and agist- 
ment being now first demandable ip the parish, 
must, like those other articles, be included under 
the general words omnia minuta. 

They also relied on the evidence of the payments 
for turnips eaten off the ground by barren cattle, 
as an actual perception of agistment*tithe by the 
vicars; as there could be no other right in which 
such payment was demandable. 

Mr. Atiomey General, Mr. Solicitor General and 
Sutton, for the defendant. — As the endowment in 
this case cannot be found, the vicar, in order to 
establish his claim, must produce some other evi- 
dence to prove what was the purport of the endow- 
ment ; for, till such a claim is made out, the com- 
mon-law right of the rector prevails. 

As far as we can judge, from probability, con- 
cerning the nature of the endowment, we cannot 
suppose agistment-tithe to have been included in it. 
Probably the endowment was in the nature of a di- 
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vision of the tithes then in perception^ Agistment- ^ 

tithe was always payable, and therefore if it aros^ 
in the parish at the time of the endowment^ and 
was meant to be given to the vicar, it was too im- 
portant an article to be omitted in the extent ; but ' 
if it was then unknown in the parish, as is probable 
from its never having been received by any body 
within memory, it is not to be presumed that the 
parties had it in contemplation to convey a thing 
then not known to either of them. Where indeed 
the vicar has received ail small tithes which haVe 
actually ^ome to the perception of either, that has 
been held to be evidence of a general endowment of 
all small tithes, and therefore carries all new produc- 
tions, Paine v. Pawleti, and the case 1 Wils. 170^ ;. 
but here it clearly was not the intent of the parties 
that all small tithes should go to the vicar, for 
wool and lamb are payable to the prebendary. 
Thus in Keene v. Patrick^ where the endowment 
was totum altaragium^ but the agistment had never 
been received by either, the Court held that the 
perception of many other small tithes under the 
endowment was not sufficient to establish a right of 
agistment ; and the vicar's bill was dismissed. The 
small tithes being divided, no general presumption 
arises from the greater number being given to the 
vicar, and the common law right of the rector must 
prevail. The evidence only ascertains what has 
been received by each party, and does not at all 
establish a general division of the tithes. 

The extenta prehendm^ the most important part 
of the evidence, has clearly been taken by some 
steward ignorant of the legal import of the terms 
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be uses ; he gives all predial tithes to the prebend, 
and then gives several species of predial tithes to 
the vicar. If omnia minuta means all small tithes, 
there is another contradiction, having given two 
kinds of small tithes, wool and lamb, to the pre- 
bend. Such an expression, by one who clearly 
. did not understand its meaning, cannot convey a 
right. 

The extent, as far as it goes, is rather in favor 
of the rector ; it expressly gives him all the predial 
tithes, among which agistment is carried ; for agist- 
ment-tithe is due for the herbage eaten by the 
cattle, and not for the improvement, or for any 
produce of the cattle themselves, as was clearly 
established|by the late Lord Chief Baron in the 
case of Ellis v. Saul\n this Court, Hil. 1790. 

The extenta prebefidte having enumerated all spe- 
cies of tithes then received by the prebend, it next 
enumerates those in the perception of the vicar, 
and immediately after mentioning some vicarial 
dues othpr than tithes, it adds, omnia minuta^ all 
inferior articles of the same kind with the imme- 
diately preceding: had it meant all small tithes, 
it would have been in the feminine gender, omnes 
minuta decima. 

The terriers of the vicars are the next evidence, 
and are to be taken with great caution. They are 
drawn up by the vicars and churchwardens, the 
impropriators not l^eing parties. A terrier drawn 
up by a xectpr or vicar alone, or by him and 
churchwardens appointed by him, is no evidence 
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against the parishioners, because they are neither 
actually nor virtually parties to it: but if signed by 
a churchwarden chosen by the parishioners, it be- * 

comes evidence against them. Here the terriers 
are signed by the vicars, who were interested to 
diminish the rights of the prebend, and by the 
churchwardens, who had at least no interest to de- 
fend them. If then they are admissible as evidence 
at all, at least they are to be taken with great 
caution. 

The terriers only profess to be an account of 
tithes actually received. " To the vicar belong all 
^* manner of tithes, except corn and hay, wool and 
** lamb, and are pmc/ in the following manner," 
&c. Then those only are meant which had been 
paid. Under the ex tenia prebendis, the only general 
words in favor of the vicar are omnia minula, and 
therefore wood, a great tithe, belongs to the rector; 
but if the terriers are to be taken literally, wood, 
not being one of the four excepted articles, would 
go to the vicar: the terriers can only refer there- 
fore to those tithes which had been received. 

Besides, the parishioners all avow their igno- 
rance of the right to agistment-tithe, and one of 
the vicars, who was defendant in the suit against 
Newton^ disclaims any pretensions to it: the ter- 
riers left by him are in the same form with the rest, 
and are to be construed with them. But those who 
acknowledge, in express terms, their ignorance of 
this right, cannot be understood to have given tes- 
timony of it by any general words, and therefore 
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the terriers must be considered as being totally 
silent as to agistment. 

The vicar attempts also to prove perception of 
agistment-tithe, by the payments made to his pre- 
decessors for turnips eaten off the ground by barren 
cattle: but when coupled with the ignorance of 
any right to agistment-tithe, avowed both by the 
parishioners and the vicars, that claim fails; it 
was not paid as an agistment-tithe, and therefore is 
no evidence or admission of the right. To pay for 
turnips eaten off the ground, as tithes of the tur- 
nips^ is a natural and very common mistake into 
which this parish had evidently fallen. In 17379 
agistment-tithe was of sufficient importance to be 
the subject of a suit : the subsequent terriers do not 

pretend to give it to the vicar, although then in 
the contemplation of the parties by the suit« This 
is an admission of want of title in the vicar, and 
is evidence for the rector without actual percep- 
tion by him. 

For the prebendary, hpwever, there is evidencff 
of an immemorial perception of onespecies of agist- 
tnent-tithe, or of a composition or modus in lieu of 
it. The payment of a penny for every sheep, and 
a halfpenny for every lamb, brought into the pa- 
rish after Candlemas, and carried out before lamb« 
ing time, can be referred to nothing else; it can- 
not be a wool-tithe ; every sort of tithe arising from 
sheep is only a satisfaction for the pasturageof these 
sheep. Degge, 251. Ambl. 149- When tithe of 
wool or lamb is paid, no other satisfaction is due ; 
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but if the sheep are depiastured at such a time of 
the year that neither of these arises, agistment-tithe 
is dueof common right; the latter is the case here, 
and therefore the money-payment is to be const* 
deredas the immediate satisfaction for the pasturage 
which was due^ and not as a compensation for 
another sort of satisfaction which was not due. 

It is ordained indeed by a constitution of arch*- 
bishop Winchelsea^ that where sheep are removed 
between shearing time and Martinmas, the tithe- 
wool is to be proportioned between the different 
parishes in which they have remained for thirty 
days, 3 Burn. 460. 463. Lind. 194, 197.; but that 
never was law, and only related to the division be* 
tween the clergymen ; the whole wool-tithe being 
paid where shorn, and a proportion afterwards paid 
by one rector to the others. 

As a modus for wool, this payment would b^ 
bad. The whole wool is afterwards payable in the 
parish into which the sheep are carried, and it 
would therefore be without any consideration. 

Here there is no custom to exempt sheep intro- 
duced into the parish between Martinmas antt shear- 
ing time from paying the whole tithe- wool; so that 
if this is a wool modus, the rector receives more 
than the whole year's wool ; to wit, the whole wool 
at the time of shearing, and also a proportion of 
that carried out of the parish before shearing time. 
Where tne manner of tithing the wool is altered so 
that the custom gives advantages to both parties, 
it is good. 1 Roll's Abr. 649. 3 Burn. 464. 

X 2 
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s^ the note .t So Ellis V. Saul, in this Court, .Hil. 1790.^ 

the end of this ' ' • 

caic. There were two mod uses, the one for the wool of 

all sheep brought into the parish after Candlemas, 
and shorn there ; the other for the wool of all sheep 
carried out of the parish between CandlemaS^ and 
shearing time; and both were held good. There 
the one modus was a consideration for the other; 
but if the present is a wool modus, the farmer has 
no compensation for it. 

If this be considered as an agistment-tithe, or 
composition, it may be fair and equal, and its 
foundation legal : it is too much therefore to ex- 
pect that the Court will treat it as a wool modus^ 
which could not legally exists and supposes an im- 
memorial imposition practised by the prebendaries 
upon the parishioners. 

If this is held an agistment-tithe or modus, aU 
though only for sheep under particular circum- 
stanceSf yet it is a sufficient perception of that kind 
of tithe to entitle the prebendary to it, so far as it 
is not covered by this modus: as a bad.modus or 
composition is always evidence of the right being 
in the person to whom such payment has been 
made. This was ruled in the case of Travis v. 
Oxton^^ Exch. 18th Dec^iwft^r 1775. And as sheep 

• 

♦ There is a very loose note of this case in 2 Rayner, 7(J2. 

Travis v. Oxton, 18th December^ 1775. 

A modu« of a The vicar, the plaintiff, claimed to be endowed with tithe of 
of lu^Vof hay ^^^^ "^^ occupiers set up, and clearly proved in evidence, a 
of the lands 0C-. modus of one penny, called the tilt-penny, for the lands occu- 
cupied with pjg^ ^jj.|j gygpy farm-house in the parish, in lieu of tithe of hay 
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were formerly the principal or only species of cattle 
depastured in this couritry, perception of agist- 
ment-tithe of sheep during that part of the year 
when they yield no other tithe, is evidence of a 
general right to agistment-tithe. 

Payment of tithe of hay is a discharge of tithe 
of grass of that land, 1 RqH. Abr. 640. 3 Burn. 
499.; therefore, unless the contrary appear, tithe 

of these lands. The number of these tilt-pennies payable to the **aoh house in 
vicar, had necessarily varied from time to time as the lands were |,^j^* * * 
divided among a greater or smaller number of occupiers. The A modus, bad 
Court held this modus clearly bad on account of the uncertainty, j" \i^y\^^ u 
and relied on Turton v, Clayton^ Bunb. 80. They then pro- proof of endow- 
ceeded to decree payment of tithe of hay in kind ; for a mo- "th'e for which 
dus^bad in law, is a valid composition so long as it is allowed to the modui was 
subsist, and is a satisfaction for the tithes during that time ; but ^ 
the receipt of any payment in lieu of any species of tithes, is as 
much a perception of that tithe as payment in kind ; and per- 
ception of tithes by the vicar is evidence of an endowment ; and 
therefore supports the allegation in the bill. 

(Thejudgment was delivered by Mr. Baron Eyre, for the 
Lord Chief Baron Smythe, who was unable to attend the Court.) 

The defendants appealed to the House of Lords against this 
decree, and seem to have rested principally on its not having 
been clearly made out that this tilt-penny was in lieu of hay- 
tithe. And upon this ground, and the non-payment of tithe 
of hay in kind to the vicar. Lord Mansfield thought that the 
claim of the vicar should not be decreed in a Court of Equity 
against the common-law right of the rector, where no endow- 
ment appears, and any doubt is raised in the proof. Upon his 
Lordship's motion, the House of Lords, on the 26th January 
1779, reversed the decree, and directed an issue to try, " whe* 
*« ther the tilt-penny had been accepted and paid as a com- 
** position or modus in lieu and satis&ction of tithe-hay/' 

See 3 Bro.P. C. 482. 
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of grass depastured should be supposed to belong 
to him who has the tithe of bay; for otherwise^ 
payment to the rector is a discharge against the 
vicar. 

The reason given why grass depastured pays tithe 
is, because, if made into hay, it would have been 
titheable; then it should pay tithe to him who would 
receive the tithe of the hav. 3 Burn. 432. 

If the Court are not satisfied of the right of the 
rector, at least the decree must be varied so far as 
to try the fact by an issue, whether agistment-tithe, 
especially of sheep, was comprized in the endow- 
ment or not. There can be no reason to fear the 
prejudices of jurymen the one way or the other^ for 
although the defendant is here sued only as a land- 
holder, yet the real question is between them as 
two claimants of tithes. The different accounts 
given by the witnesses, as to agistment ; the evi- 
dent mistake of some of them in considering small 
tithes and Vicarial tithes as synonymous, and there- 
fore testifying that the vicar had all' the small 
tithes ; the uncertainty as to the event of the suit in 
17^7; the doubtful credit of the terriers; the dis- 
puted fact of perception of agistment modus by 
each party, make this a case peculiarly fit for the. 
decision of a jury. Courtsof Equity have, indeed, 
the power, where the facts are perfectly clear, of 
deciding without an issue; but the constant prac- 
tice and discreet use of that power has established 
it as a rule upon their discretion, never to decide 
against the common-law right, where the smallest 
doubt is raised, without the intervention of a jury. 
1 Raym. 240. Bunb. S39. 
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In the case of Paine v. Pawlett^ where the vicar 
claimed a small tithe, anci proved perception of all 
small tithes, except grass seeds, which had been 
taken during the last fifty years by the rector^ the 
Court did indeed give judgment for the vicar, 
holding themselves bound by the decisions, that 
perception of all the small tithes actually received 
was evidence of a general endowment of small 
tithes; but Lord Chief Baron Eyre, in giving 
judgment^ said, that if these decisions, or the cir- 
cumstances of the case, had left the least doubt in 
his mind, he would have directed an issue accord- 
ing to the general principle of Courts of Equity. 

In the case of Scott v. Airey^ in the Exchequer 
1779» where the rector claimed tithe of grain on 
lands occupied by the defendants, the defence was 
a claim of the tithes as a portion of tithes, and 
possession^ by virtue of that claim, clearly traced 
for 1^0 years, with many different conveyances of 
the right. The Court refused to disturb theprima 
facie title arising from so long possession, even so 
far as to direct an issue, but left the plaintiff to 
pursue bis remedy at law. 

So in the case of Mawbey Bart. v. Edmead^ Hih 
Term 1784, where one layman filed a bill against 
another to establish a right to tithes in certain 
farms; the Court dismissed the bill; for, per Cuf 
riam, the possession being doubtful, the plaintiff 
must first establish his right at law, which is the 
proper tribunal for the trial of right on equivocal 
possession, and for the construction of deeds 
under which parties claim. 
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In the case of Edwards Clk. v. Lord Vern&ny 
Exchequer 1781, where, to a bill by the spi- 
ritual rector, the defence sel up was, a title to 
the tithes under family-settlements, and posses- 
sion for seven ty-one years; the Court thought 
the decision in Scolt v. Airey right, and, upon 
the authority of that case, dismissed the bill with 
costs. 

In the case of Travis v. Oxion^ the tertenants 
having set up a payment in lieu of tithe-hay, 
which the Court considered as a bad modus, 
and thereupon gave judgment for an account of 
tithes, considering the vicar's claim as estab- 
lished by the payments; upon a writ of error, 
the House of Lords directed an issue to try the 
nature of the payments; Lord Mansfield de- 
claring his opinion that, on a vicar's title being 
disputed, unless it is perfectly clear, a Court of 
Equity ought not to have made a decree with- 
out the fact having been ascertained by a jury. 
SBro. P. C.482. 

In the case of Carry. Henlon^ in this Court 1784, 
where the vicar sued for all small tithes, (whereas 
the impropriators of the rectory denied the endow- 
ment,) and he produced adecreein the Exchequer 
for an account of a}l small tithes in a suit by his 
predecessor, in the reign of Ch* I. yet as that de- 
cree was not binding, the patron not being a party, 
and as it had never been acted under, the Court 
thought the case not so clear as to warrant a decree 
in favor of the vicar, and directed an issue to try 
, whether he was entitled under the endowment or 
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not ; and that decision was affirmed in the House 
of Lords*. 

If the defendant, as rector, had sued any other 
tertenant for agistment-tithe, and the penny^and 
halfpenny modus, or the right of the vicar to agist- 
ment-tithe had been set upas a defence, the Court 
would, as of course, have directed an issue to try 
the nature of the modus or endowment, before they 
would decree against his common-law right as 

* Carr V, Henton and Others. In tbe , 

Exchequer. 

In this cause the plaintiff claimed all small tithes by rirtue of ^^g^ ^' 
an endowment to that effect, which he produced. The defend- 
ants insisted that he was only entitled to a yearly payment of 
6/. 13^. 4d. from the rector, to whom all the tithes belonged. 
It appeared that in fact this salary had long been paid to the 
-^icar in lieu of all tithes subsequent to the endowment ; and in 
king Henry the eighth's time a survey was taken of the parish^ 
by which this salary alone was found to be due to the vicar ; 
and in fact the rectory was frequently afterwards granted by the 
crown, with all tithes great and small, reserving the pension of 
6/. \Ss, Ad. to the vicar. The vicar hod never had possession of 
the smSill tithes as far back as could be traced. On the 14th of 
October 15 C. I. a suit being instituted in this Court by the then 
lay rector (who was patron of the vicarage) to have his title to 
all tithes and the pension of the vicar established (to which the' 
ordinary was not a party) ; the Court declared the vicar to be 
entitled, under the endowment, to all the small tithes. This 
decree was never put in execution ; the parties having probably 
soon after come to a composition, by which the vicar had agreed 
to accept 13/. yearly, whereas the tithe of wool and lamb at that 
time was proved to have amounted to 90/. a year. Since the* 
time of the suit that payment of 13/. a year had been regu- 
larly received by the vicar. 

Upon this case the Court directed an issue to try whether the 
vicar was entitled to all the small tithes. This decree was 
affirmed by the House of Lords. 
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rector. So if the vicar had sued any other farmer 
for agistment*tithe of sheep carried out of the pa- 
rish before shearing time, and the penny and half- 
penny modus had been insisted upon as a defence, 
the Court must have directed an issue to ascertain 
whether the. wool or the agistment was the thing 
covered by that modus^ as was done in the case of 
Bennet v. Read^ in this Court \7^5, upon the far- 
mer setting up an agistment-modus. But if in 
either character singly, as rector, or as an occupier 
of lands, the defendant would have been entitled to 
have the opinion of a jury upon his claim, the 
uniting these two characters cannot deprive him of 
that benefit. 

Burton^ in reply. — In discovering the true nature 
of the endowment, it certainly is material to con- 
sider themannerin which such an agreement would 
probably be made. The tithes were to be divided 
between the prebendary and the vicar. They have 
not divided them into great and small tithes. It 
was hardly possible to enumerate all the different 
articles which then did or afterwards might arise in 
the parish, and allot each article separately. The 
natural and probable division then was, to give 
certain articles t6 the one, and all the rest to the 
other party. The whole evidence, the extentapre^ 
bendiBj the terriers, and the perception of each new 
species of tithes successively, prove such to have 
been the agreement, and the general clause to have 
been in favor of the vicar; while there is not one 
hint, in anypart of the evidence, of ageneral clause 
in favor of the rector. Whether that general clause 
extended to all other ties, according to the ter- 
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riers, or to all other small tithes only, according to 
the extenitty is immaterial, the present demand be* 
ing covered by either: but if it were material to 
determine that question, greater credit should be 
given to the terriers than to the extenta ptebendce ; 
for the latter appears to be taken for the preben- 
. dary's use alone, whereas he, being also a land-» 
holder in the parish, is constructively a party to 
the terriers as well as the vicar ; and therefore, 
if there were any tithe of wood, it should go to 
the vicar. 

The payment of one penny for every sheep, and 
one halfpenny for every lamb, brought into the pa- 
rish after Candlemas, and carried out before shear- 
ing time, is evidently a. modus or payment for the 
wool carried out on the backs of the sheep. The 
canon law ordained a division of the wool between 
the two parishes, and the ordinance of archbishop 
Winehelsea confirms the same rule ; though never 
perhaps, the law of this country, yet it was gene« 
rally understood to be so. By that ordinance no 
part of the wool w,as due^ unless the sheep had de- 
pastured for thirty days withiq the parish ; and the 
proportion of the wool increased according to the 
number of days above that time: to avoid all dis* 
putes and frauds as to the number of days during 
which they remained in the parish, an average of 
payment for all is a fair and just composition. 

In Ellis V. Smily Eyre, Chief Baron, sustained 
similar moduses on their own strength alone; he 
th^re said, that he did not know why a customary 
payment antecedent to the tithe being due^ may 
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4 
I 

not be a good custom ; that the r brie bf the canon 
law is founded in great equity; and he saw ^o 
reason why a custom in analogy to it might not be 
good. 
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If this were an agistment payment, it would^not 
be confined to sheep brought into the parish at any 
particular time, but would eiLtend to all barren 
sheep or other cattle. The payment for agistment 
of lambs would be plainly unjust, for during that 
part of the year the greater part of the lambs could 
not have begun to eat grass, and* no agistment-tithe 
can be due while they are sucking. 

If it appear clearly to the Court that, according 
to the evidence, agistment- tithe belongs to the 
vicar, there can be no reason for sending it to an 
issue. An issue is only intended for satisfying 
the conscience of the Court upon disputed facts., 
Here the whole rests upon ancient writings 
and papers, of the meaning and credit of which 
a jury can be but very imperfect judges; 
and which ought therefore to^be decided upon 
by the Court alone. Moseley^ 366. Even upon 
mere matters of fact a Court of Equity often 
decides. Pocock v. Titmarsh, Bunb. 102. And 
so in establishing a modus. Fitich v. Maisten, 
Bunb. 161. The rankness of a modus is a mere 
matter of fact, and yet has always been decided 
by the Courts of Equity, without any jury, 
where they have seen no doubt. Pike v. Dowling^ 
3 Blackst. R. 12^7. and Moore v, Beckford^ before 
hovd Hardwickey Ch. Hil. 1750. cited by Black- 
stone Justice, ibid. 1259. 
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There is one case indeed, where Courts of Equity 
are very cautiousof deciding without the assistance 
of a jury; where the rights of the parties are to be 
bound by the decree ; as in a suit between all the 
proper parties to establish b, modus or other claim. 
But this bill is only for an account ; the decree 
binds nothing. Courts of Equity are' also more 
cautious of deciding on a question of tithes, where 
the claim might be established at law, as in predial 
tithes, which come only collaterally before a Court 
of Equity, for an account ; than where the prin- 
cipal question is properly within their own juris- 
diction, as the right to agistment-tithes ; and this 
distinction is taken in all the cases. The com- 
missioners having taken improper depositions, is a 
fact unknown to the court ; they only know the 
evidence which could legally be read ; and there- 
fore cannot suppose that other evidence might be 
collected. 

In the case of Carr v. Hentan^ there was very 
strong evidence on both sides, and the Court did 
direct an issue, though the bill was for an account 
only (the cross bill having been dismissed). There 
the decree in favour of the vicar was not followed 
by pernancy of tithes ; and the impropriator shewed 
a subsequent judgment in the Ecclesiastical Court 
in his favour, which, although coram nonjudice^ 
was sufficient to rebut the presumption arising 
from the other decree. 

In Keene y. Patrick, the endowment being of 
totum altaragiunij which can only be construed by 
usage, and there being no usage as to agistment- # 
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tithe, the Court thought the vicar had raised no 
doubt io his favour : they did Dot direct an issue, 
but dismissed the bill. 

In Scolt V. Airey, actual pernancy for a very long 
space of time was proved in other persons. If that 
was tortious, a Court of Law was the place to 
determine the right ; and accordingly the bill was 
dismissed • The case of Mawhey v. Edmead was a 
bill to establish the right of one layman to tithes 
against another. The court refused to determine 
it, and dismissed it as a mere ejectment bilK Ed^ 
wards v. Lord Vernon was dismissed on the same 
gprounds. 

In the present case there is no remedy at law; 
we seek not to establish the right, and a decree 
does not bind ; there is no pernancy against us, 
and the whole evidence is so clearly for the vicar, 
that no serious doubt of his title c^n be enter- 
tained. No case can be shewn where in such 
circumstances a Court of Equity has held itself 
bound to direct an issue. 

Thomson, Baron. — Does it appear from the 
evidence that the rectory belongs to the prebend- 
ary ? He may be a mere portioner of tithes^ and 
if so, the presumption in his favour, as rector, falls 
to the ground. 

Sutton. — That does not expressly appear from 
the evidence, but he is treated as rector both in 
the bill and answer* 
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Macdonat«d, Chief Baron, this day delivered 
the opinion of the Court. 

In this case the plaintiff, as vicar of Som^A Cave, 
claims agistment-tithe. The defendant, considering 
himself as impropriator of the rectory, also claims 
it ; and has insisted, that he is entitled to an issue 
to ascertain the right to this species of tithe, and 
more particularly to agistment-tithe of sheep de- 
pastured in the parish. To determine whether we 
have sufficient grounds for a decree, without send- 
ing the question to be tried at law, it will be 
necessary to consider the evidence that is before 
the Court. It is very clear, that a rector is prima 
facie entitled to the whole tithes; and the vicar 
can claim nothing unless he can shew an endow- 
ment, or some evidence from which an endow- 
ment must be inferred. 

Here the defendant also proves an ancient pay- 
ment to him and his predecessors of one penny for 
every sheep, and an halfpenny for every lamb, 
brought into the parish after Candlemas, and sold 
out before shearing-time ; and insists on this as a 
perception of agistment-tithe. The vicar shews a 
common money-payment made to the vicars for 
the last forty years for turnips; five shillings per 
aci^e for turnips pulled, and two shillings per acre 
for turnips eaten off the ground ; and insists that 
the latter is to be considered as perception of 
agistment-tithe in his predecessors. 

But it is clear, that this payment to the vicar ^'y^^J^^Jj^^*^^ 
was not made under the idea of beingan agistment- tbeiuhesof 

^ ^ turDips, whe- 

ther pulled or 
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eate»off ih« tithe. All the witnesses who speak of if, say, they 

gioanil, where i • n • • I t • 

n.Mher pary KDow nothing of agistmenNtitbe, nor ever knew it 
■n agistment paid ; and Robinson^ the former vicar, did not know 
dcn« o*f pe^'" of any such right : then this, which was not under- 
ccpiionof that gtood to be paid as ao^istment-tithe, cannot be con- 

fpctfjes of tithe. r o j^ ^ 

sidered as pernancy of that species of tithe, but 
merely as proceeding from a confused notion of the 
right of the clergyman to some satisfaction for the 
turnips, of which, if pulled up, he would have 
received the tithes. > 

\^a'^^or^LlT "^^^ ancient payment to the rector may be more 
Bhe«p, and au naturally considered as a payment for the wool of 
e^ery lamb, the shcep and lambs sold out, than as an agistment- 

brought into the ^..t rr»i i ir x» i i- • ^* i 

pariib after tithe, fhc halfpenny for Iambs, in particular, 
^w^o"h!iore ^^^ hardly be considered as such. The proper 
shearing tina*-, ^jjjjg jq p^y tithe.of lambs, is when they can walk 

isawooUmodus, r j » j 

noian agist, and feed. Reynolds v. Vincent^ Bunb. 133. Brink- 

low V. Edmondsj Bunb. 308. It would be highly 
unjust, that lambs, when not eating, should pay 
half as much agistment-tithe as sheep ; but the 
wool does bear that proportion : and in Bishop 
Winchelseas Instructions, this very proportion is 
directed for the clergymen to observe in tithing 
wool. It is a common payment for the wool- 
tithe, but unknown as an agist men t-mod us. 
Every circumstance tends to prove that this is a 
composition for the wool on the backs of the sheep 
and lambs sold out of the parish ; and it therefore 
appears that there is no evidence of pernancy of 
agistment-tithe on either side. 

The vicar claims to be endowed of all small 
tithes, except wool and lamb. The first piece of 
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evidence in support of this claim, is the extenta 
prebendiB^ the date of which must have been before 
the year 1312, as it mentions the Knights Templars 
as then in possession of lands in the parish. 

It is material to observe, that in describing the 
claims of the prebendary in the parish of South 
Cave^ the extent does not say, that the rectory 
belongs to him, but only the predial tithes; and 
in the next parish, it expressly mentions the rec- 
tory itself as a part of the prebend. This differ- 
ence of language raises a great doubt, whether in 
fact the rectory of South Cave was annexed to the 
prebend. 

\ 

In describing the rights of the vicar, it uses the 
general words omnia minuta ; and it has been argued, 
that this cannot mean all small tithes, for then it 
should have been in the feminine gender; but can 
only refer to the other small dues of the vicar : this 
construction is negatived by what immediately fol- 
lows, injuste tamen detinerUur decima de piscariade 
A. Although all small tithes belong to the vicar, 
yet this particular small tithe is unjustly withheld 
from him. Then the words omnia minuta must 
refer to small tithes as well as other dues. 

This is strongly confirmed by the fact of the 
vicar's having constantly taken all new kinds of 
small tithes as they have been introduced into the 
parish. The progressive additions to their claims 
in the terriers, do away the idea of either the ex^ 
ienta prebendts or the terriers being meant to enu- 
merate all the articles to which the vicars had a 
right. 
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The parol evidence gives no light upon the sub* 
ject, except in confirming the evidenceof the terriero 
/ as to some undisputed facts : and as the exteniapre^ 

benduB and the terriers appear to us sufficiently to 
prove the nature of the endowment, it is not pro- 
bable that any material parol evidence can be given. 
Thus, in the case of Barkley v. Walters^ 1 Wils. 
170. parol evidence of enjayment for fifty years, 
contradictory to the written documents, was held 
merely to be an usurpation on the ancient right. 

The defendant rests on his commoD-law right as 
rector, but has not made out his title to that cha- 
racter; it is doubtful whether he is not a mere 
portionist of certain small tithes, and certainly he 
has had no enjoyment of small tithes, except wool 
and lamb. ^ 

^ The extenia prehendce does sufficiently prove the 

nature of the endowment, and is strongly con- 
firmed by the terriers. As the whole turns upon 
written evidence, and the decree does not bind the 
right, we think, according to the determination^of 
the case in Wilson, that an issue is unQecessary, 
and the decree ought to stand*. 

♦ I have been favoured with the following notes of two of 
the case* relied on in the argument of Gamons v. Barnard^ 

Ben NET V, Read and Others. 
Serjeint's Inn 

«» ,. yi";««.. Bill by the rector of Lmg Sutton \n Lincohifhire, who was 

1 7th J«/w 1785. , « , . . t 5 «. * • f 

A modus of also lessee of the vicar, against the defendants, occupiers of 
two-pence; j^jj \^ ^^jg parish, for an account of several species of titheSi 

payable by > % ■» n » • i_ 

every house- particularly of agistment-titne. 

holder inha- 
bitant in the jj^g defendants set up a modus in lieu of this and seveml 

tithe of fuel, of other tithes. An issue was directed, and at the trial at Lineohf 
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% rerdict WM found establishing a modus different firom tlmt fruits, of tgist- 
laid. It was in these words : "That every person being ^^^U^^'j/a^ 
"householder inhabitant within the said parish, and occupy- good modai. 

ing a messuage, cottage, garden, orchard, yard, land, mea- * 
*< dow, pasture, or marsh ground, within the same, has, from 
*' time whereof the memory of man runneth not to the contrary, 
<* paid and been used and accustomed, and of right ought to 
" pay, to the vicar of the said parish for the time being, the 
" sum of two pence at the feast of Easter or afterwards upon 
** reasonable demand, by the name or names of Hearth-silver, 
•* Garden-silver^ Shot, and Waxen-silver, in lieu and full satis- 
** faction of all and singular the tithe of herbs, roots, flowers^ 
^* apples, pears, nuts, and other fruits, m or upon any garden, 
<* orchard, or yard occupied by such person within the said 
" parish, yearly growing, arising, and renewing, and of all 
" wood, cuttings, toppings, and croppings of trees cut in such 
*' year, upon land occupied by such person within the said 
*^ parish, and of all herbage and agistment of barren and un- 
*^ profitable cattle, kept, fed, and depastured by such person, in 
*^ the said parish, or the titheable places thereof, m such year ; 
*< which said sum of two pence hath been, during all th^ 
" time aforesaid, accepted by the vicar of the said parish, for 
" time being in lieu and full satisfaction of the tithes afc 

\ "-v^^ .... 

Another modus was also set up and found by the jury, "That Another modat 
** every person, resident and occupying lands within the said ^^^ ^^n gheep^ 
«* parish, and having sheep fed and depastured there, shorn carried out of 
<* within the said parish in any year, and sold and sent out t„eerfrandle^ 
" of the said parish after the 13th day of February y commonly mas and shear- 
" called Otd Candlemas day, in the next year, and before the ^gfi^j" Sesame 
*• next shearing time, or which have been bred in the same pa- place and per- 
" rish, or brought into the parish after the shearing time in any 'o^t^^dlct the 
<« year, and sold or sent out of the said parish, after the 13th former modus 
*« February next following, and before the next shearing time, ["Jt*^*^^^"*^ ^ 
** hath paid, and for all the time aforesaid been accustomed to be takm as li- 
" pay, and of right ought to pay, to the vicar for the time ^'^^f ^'j,j,°^^ 
** being, the sum of three pence for every such sheep, in lieu by the latter. 
" and full satisfaction and discharge of the tithes due and pay- 
" able to such vicar for such sheep, &c.'* 

The defendants insisted, and it appeared to be true> that the 

V 9 
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parish had been recovered from the sea, being still mostly marsk 
land. 

Pryce^ Mansfield ^ Newnham, and Ainge^ for the plaintiff, 
objected to these moduses on several grounds. The first modus 
covers different species of tithes the most dissimilar to one ano- 
ther, some being great tithes, others small, and the waxen-silver 
evidently relating to the altar dues; the former, the wood, is a 
tithe payable to the rector, the others to the vicar ; the former 
are enjoyed under the common-law right, the latter under the 
endowment. The payment being entire, cannot now be appor- 
tioned; yet it is clear from the names, that they had formerly 
been distinct payments : then the names contradict the modus 
as an immemorial entire payment. 

This modus is also unreasonable and unjust, in that it com- 
prehends things which the person pa}nng the modus may not 
have, as for the produce of a garden, when he has none ; and 
one who has a yard, pays the same as if he had an orchard and 
500 acres of land. This was admitted to be a valid objection, 
Anon. 1 Vent. 3. If the occupiers reside at a distance from the 
parish, nothing is payable under the modus ; but the vicar must 
have a certainty of the continuance of the pa3rment, or it is bad. 
Ladj/ Gresham' s case cited Cro. Eliz. 139. Carleton v. Bright^ 
well, 2 P. Wms. 46'2. If the inhabitants are reduced to ten, 
the whole parish will be covered by a modus of twenty pence. 
Travis v. Oxton is a case in point to shew tliat such uncertainty 
vitiates the modus. A modus should be such as may have 
arisen from a reasonable agreement at first ; but this is unrea- 
sonable on both parties. It is unreasonable that a cottager 
should pay the. same for his cottage which was a fair agreement 
for the largest farm. To the vicar, it is unreasonable that his 
payment should be uncertain. It should have been a certain 
payment annexed to a certain quantity of land. 

The two moduses contradict and invalidate one another : the 
first is a modus for all unprofitable cattle, including, therefore 
sheep during that period of the year when they are unprofitable; 
the other modus is a different payment for the same thing ; for 
the sheep would otherwise pay agistment-tithe during that tiine; 
and the modus is therefore an agistment-modus as well as the 
other, covering part of the same article. 

Jackson f Burton, and Mitford^ on the other side.— The pay- 
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meat in lieu of tithes ought to be as certain as the tithes them* 
selyes, but not more so. Startup y. Dodderidge^ Salk. G57. 
Hardeastle y, SmithsoUfS Atk.246. The orchard may be rooted 
up, and the houses fall to ruin; the modus will then be lost, 
but so would the tithes of three out of the four articles included 
in the modus. If a man resides out of the parish, he pays tithe 
in kind. This was a necessary encouragement to residence, when 
the parish was lately recovered from the sea ; and a particular 
local reason will make that good which might otherwise be held 
a bad prescription. Weekly v. Wildman^ 1 Lord Raym. 405. 

Here something must be paid, and that is all that is required 
by the law as to the certainty of a modus. A prescription for 
a lord of a manor to keep up a bridge, in respect of a toll, or 
to keep a bull or a boar, is good ; each party calculates upon an 
average probable profit; yet the bridge may be disused by all 
but one or two, and so the toll become of no value. The parish 
may get into a practice of buying young stock instead of rearing, 
and so the bull or boar be a loss to the owner ; but the proba- 
bility was otherwise. So here, there is an encouragement to 
residence by the modus ; the probability is, therefore, that the 
uumber of inhabitants will increase; yet they may be dimi- 
nished. The same objection was taken m the case of Chapman 
V. MansoHy 2 P. Wms. 565, and over-ruled. 

There is a difference between a prescription and a custom* 
The former must be conformable to the general law ; the latter 
is a substitution of a particular local law, for the general, and 
will be supported from its antiquity alone, as Gavel kind. 
Borough Englishy &c. So in tithes, many regulations are good 
by way of custom, which would not be good as a prescription ; 
as to take tithe of fi^sh, or of animals /erce naturcB. A general 
rule of tithing, attaching upon a district, and not upon parti- • 
cular pieces of lands, is a custom, not a prescription. 



The second modus evidently arises from the old ecclesiastical 
rule with respect to the mode of tithing sheep. The only tithes 
understood to be due, were wool and lamb. If sheep were 
removed from one parish to another between the times when 
those tithes arose, the clergyman of the one parish paid a certain 
proportion of the wool to the clergyman of the other, or money 
in lien of it; or the parishioners might make a recom pence for 
the wool loq^ by the removaU This modus^ is evideqtly of ;the 
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faniar d«Qn|itMMi» mmd was dq4 oontidered as aa agiala wU mrfm 
ai alL ftHh tbe modiues maj therefore have Lad a iramiiablt 
Wgiooiflif> because thej were then uoderbiood to cover ckSevcwt 
tbm^% altbaogli it is now known, that the iangoagc ui 
llMe int is fottad would oover both. If the mbc»le is 
bf the irst modas, and the second is therefore mayetMi 
jmmj be njeeled; it cannot invalidate it. 




Tbt judgment of the Court was this day delirered hj £sbb» 
Baron, in the absence of Lord Chief Baron SKiiHEm. 



It bas been urged as an objection in point of lav ta 
vodtts, that it i^ one entire payment for distinct species 
of difierent natures, without ascertaining how much ia 
each; and the payment, in &ct, admitting of no intcgrd 
sion or apportionment. In truth, it is an aggr^;ate 
up of several distinct payments marked by different 
tinguishing the different purposes to which each was oi^in«ll]f 
applicable. They object further, that it is unreasonable, biw^ 
unequal and uncertain in point of provision for the vicav, and 
that, as applied to land, it is floating and shifting, and 
au uncertain quantity of land, and depending upon the 
of the inhabitants occupying more or less; whereas it is snd. 
that where a modus is pleaded to cover land, the hud ongbl to 
be specifically set forth. 

Theargumentin support of the first objection, rested altogether 
upon the reason of the thing ; no authority was cited in support 
of it. It must be admitted, that there is reason to imagine that 
the hearth silver SLad garden silver, which are known and fiuiu*> 
liar denominations of mod uses, are for the tenth of the fud and 
wood spent in the houses of the inhabitants, and for the tithes 
of the gardens and orchards, were applicable to those demands 
only. Shot, and waxen-silver, are terms less in use; however, 
their true import must have been distinct from the two former* 
Whether the payment now insisted upon of one suoi of two 
pence, is capable of an integral division and apportionment tx> 
the several species of tithes covered by it, will depend upon 
the matter of fact, whether these s[>ecies of tithes were three or 
four io number, considering fuel and wood, in general, as two. 
It is in &ct at this day applied to four; i. e. fuel, garden, wood, 
and agistment, and in that case it will admit of an integral 
diin^ion and apportionment. Supposing the payment of two 
pence to be capable of a strict apportionmeat, it will follow, that 
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lour distinct pa3rment8 have beeo combined into an aggregate 
«um« 

Suppose it not to be capable of such an apportionment, it 
must then be concluded, that the distmct payments were some 
time or other compounded for by a gross sum. The only thing • 
for us to consider in this payment is, whether the combination 
-or composition took place before the time of memory. If it did, 
it is just as binding as the separate payments would have been. 
If it took place since the time of mempr}', it would be in the 
nature of a temporary composition, which being determine 
either by the vicar or the inhabitant householders, the several 
distinct payments would be revived* If this is to be the clear 
vesult of our deliberations, and of all the inquiry into this pay- sS* 

ment, it is hardly worth the pains and expence that have been 
bestowied upon it. This inquiry might have been stopped in 
Uminey by observing that it went to matter of fact and not of 
law, and that the fact is concluded by the a(knis»on that this 
has been an immemorial payment. 

Taking it then as an immemorial payment in satisfaction of 
the tithes to which it has been in fact applied, what is the dis- 
tinct objecti<m to it in point of law^^ 

Can it be objected* that there can be no valid composition for Ooe entire pay- 
several distinct species of tithes by one entire payment ? Or can ^'"J may *e 
it be objected, that this payment may not be called or known, distinctsorUof 
or distinguished, by any denomination which the parties think tiil»««» 
fit to annex to it ? Ajil the tithes of the parish, the district, the 
fann» the messuage, or the garden, may be satisfied by a 
modus consisting of one entire sum, greater or smaller. So may 
part of these tithes ; the great tithes, or part of the great tithes ; 
the small tithes, or part of the small tithes. Why not some 
great and some small tithes ? As to the denomination, it is 
enough to say, it is perfectly arbitrary. Upon the whole, there^ 
fore, we are perfectly satisfied that this modus is not to be im- 
peached upon this head of objection. 

The next objection taken to this modus is, that it is unreason- 
able, being, as it is alledged, unequal and uncertain in point 
of provision for the vicar, and uncertain in another respect^ 
as extending to cov-ca: the tithes of an indefinite quantity of 



<* 



328 CASES IN THE EXCHEQUER, 

land, whereas land covered by a modus ought to be specifi* 
cally marked. 

It is no objec- There certainly is this inequality in this modus, that a mere iu- 

tion 'hat It fall* habitant householder without a foot of land, pays as much as the 
vuequally on. »rj 

the pai i^hioners mhabitiint liouseholderwho occupies the largest farm in the parish. 

by beiig at ^j^^ there is this appearance of its bein? unreasonable, that the 

beavy on the . . 

occupiers of mere inhabitant householder seemtt to pay for tithes where he has 

■mall as of large not all the titheable matters for which he pays a satisfaction : 
tenemeutt and , . . i ^ i - % - i #. i • i 

farmt. but it is rather for the parishioner than for the vicar to state these 

obje<;jion8. However from whatever quarter they come, they 
certainly prove too much. There can be no modus, by a money 
payment, to which these objections will not in some degree 
apply ; as in the most familiar instance, and that which makes 
part of the present case, the hearth-money and the garden- 
money ; one hearth or garden pays equal with another, and the 
cottager pays the same sum which is a satisfaction for the whole 
produce of his opulent neighbour's extensive kitchen garden. If 
the necessary consequence of this kind of modus was to be an 
objection to the validity of it, there could be no such modus. 

In truth, there is nothing in these objections ; the inhabitant 
householders have entered into a composition for their tithes, by 
a money-payment rated upon them. In the case of inhabitant 
householders, they are all capable of taking the benefit of it. 
Lord Hardwicke answered a similar objection to a hay modus in 
Hardcastle v. Smithson^ by saying, that they may all have hay 
if they please. The modus has this degree of equality, that no 
one can prescribe, or can set up any exclusive claim to cover 
more titheable matters than another ; and the main end and pur- 
pose of these compositions is, to avoid all reference to the quan- 
^ tity of titheable matters which are actually produced. 

Th * h Vf The objections which seem immediately to concern the interest 

of a village are of the vi car deserve more attention ; if the modus is uncer- 
perpeiuai in ^j^jj^ -^ point of provision for him, if it shifts and fluctuates 

conlemplation •* / . . . , ,. i , 

of law ; ana SO as to hazard that provision, it ought not to be established, 
usages, which ]^ ^g g.^jj ^^ 13^ uncertain, because the number of the inha^ 

In their uaiure, bitant householders may be reduced; in consequence of which, 

may therefore t},^ comT)osition of the vicar will be lost. Undoubtedly, if the 
attach upon i 1 i 1 i 1 

them. number of houses is reduced, and the reduced number oc- 

cupy as much wood-land, and agist as many unprofitable 
cattle, as the original number did, the vicar would sustain 
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m loss : upon the other hand, he certainly gains by any in- 
crease of the number of houses; and it may happen that he 
may not lose by the reduction ; for if the land occupied with 
decayed houses falls into the denomination of land occupied by 
out-towners, he would receive tithes in kind of those: and the 
consequence of that is, the decay of the houses will operate as a 
benetitto him instead of a prejudice. The vicar seems therefore 
to have the advantage from the speculation of this increasive and 
decreasive number of houses. But the answer given at the bar 
to this objection is the true one; the recompence is certain to a 
common and reasonable intent, and more is not required. My 
Lord Hardwick^s words in Hardcastle v. Smithsoriy where he 
treats of this doctrine of the certainty or probability of the re- 
duction of inhabitant householders, were, that it is too remote 
a consideration. Two houses, in particular, may decay, and may 
not be rebuilt, and the modus depending on the existence of two 
such houses, may be objected to for want of certainty of dura- 
tion, which occurred in the case Cro. El. 139. But the inhabi- 
tant householders of a town or vill are perpetual in considera* 
tion of law, ,and customs and usages which are perpetual in 
their nature, attach upon them. 

The question, as to the quantity of land covered by this 
modus being shifting and desultory, and the application of the 
case of Travis v. Oxtouy the last authority upon that subject, 
the case now before the Court, are the main points of the cause, 
and upon which our opinion has been some time suspended. 

A prescription that A. B. and all those whose estate he held A modas eo* 
in particular lands time out of mind, paid so much, in satisfac- or dUtrJc?" b 
tion of such and such tithes arising upon those specific lands, is rather a custom 
what in the old books is expressed by the term, prescribing in a ^^^^^ and m«?*" 
gue estate ; the plain English of w|iich is, the right or privilege often be good 
claimed by prescription, as annexed to particular lands. serf 'tire 'mod a« 

covering parii- 

This suggests a satisfactory reason for insisting upon the cer- cniar lands 

tainty of the land in that kind of modus which is prescriptive. 
Such a prescrintion can no more exist without a certainty in the 
lands to which it is annexed, than a shadow without a substance. 

There was an observation suggested at the bar, that there was 
a difference between a modus strictly prescriptive, and those esta- 
blished by the custom of the place^ which will be found to have 
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a material application. There is clearly this difference between 
a prescriptive and a customary modus, that this last is not an* 
nexed to the lands which it covers ; it exists in a notion of law 
independent of the lands» by force of the custom prevailing in a 
particular district; such a custom is as necessarily attached to 
the certainty of district, as the prescription is to a certainty of 
the particular lands. In pleading, it would be said there wats a 
certain usage, or custom used time out of mind, &c. 

There are many other points in which certainty is necessary to 
support a custom, that is, to make it appear sensible and not 
unreasonable. In the case of a customary modus, and of this 
in particular, which purporting to give a common right to all 
inhabitant householders of this parish, is undoubtedly a custom«- 
ary and not a prescriptive modus ; in these, certainty of the 
thing for which the recompence is given, and also certainty of 
the jreoompence itself, are necessary. Now here there is a fixed 
and certain recompence ; for we have held this payment of 
two pence under the name of hearth-silver, &c. by every inha* 
bitant householder to be fixed and certain payment. There is 
therefore a fixed and certain recompence for all the tithes of a 
particular species due from all the inhabitant householders within 
the district. It is true, the two pence paid by the individual 
inhabitant householder is not a satisfaction for tithes of specific 
land^ as in the cases of a farm modus, which is of a fixed quan<* 
tity ; nor does the interest of the vicar require it should. It is 
indifierait to the vickr whether any inhabitant householder <h> 
cupies the same land this year as the preceding year, whether 
more or less ; because his recompence for the tithes of ihe whole 
land occupied by persons of that description, is known and 
fixed by a reference to something else which is, to a comnum 
intent, certain. It is by reference to the number of inhabitant 
householders that the recompence is precisely thesame, whether 
the individual who pays it occupies more or less. 

There is one certainty which remains, and that is the quantity 
of the whole land occupied by the whole body of the inhaUtant 
householders : it may be more or less in different years, and evea 
IB the same year; and in this respect, this modus may be stiU 
said to be shifting and desultory. We shall be driven to cut this 
knot, instead of pretending to untie it. It must be taken to be 
an answer to this objection, that all the cases in which a diffiera»t 
rule has been establiahed between die oulvtowners and the in*- 
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townfr«9 betweeB resideots and non-residenti, are liable to 
the same objection ; and it is now too late to shake the autho* 
jrity of these cases. 1 hus much only Lwill say upon it, it im« 
poses no real hardship upon the vicar; the occupation of land 
is of public notoriety, it must be known to the vicar. The flue* ^ 
tuation is properly reciprocal, and he gains in one way what he 
loses in another« 

The application of the case of Travis v. Oxton remains to be 
considered. In that caj»e there was a tilt-penny from persons 
occupying houses with lands, in satisfaction of the tithe of hay. 
It was held to be a bad modus. I think it was rightly so held, 
for reasons which I shall not now repeat. ' It is not necessary to 
go into that case at large, because there is this clear line of 
distinction appearing upon the general statement of the two 
cases; in Tracts v. Oxton the recompence is confined to houses 
having shifting land ; consequently, if the land was shifted and ' 
annexed to anoiher house and other land, the first house paid 
none, and the lands or house to which they were added, paid no 
more, and the recompence to the vicar was so little fixed, that 
it might be reduced to a single tithe-penny. 

In this case, let the occupation vary as it may, the recom* 
pence remains the same; it is no part of our consideration whe* 
ther there is a deficiency is value ; that was the care of the ori« 
ginal contractors; we are only to say that the contract is suffi- 
ciently precise and certain, that the parties may have the benefit 
of it, such as it is, at all times. The result of our examination 
of the modus in question is, that in point of law it is a good 
and valid modus. 

It has been argued that the second modus is inconsistent with 
this, which they allege to be in full satisfaction of all tithes of 
agistment and herbage of barren and unprofitable cattle, and 
that it consequently included sheep. The objection is palpable^ 
but this is not the time for taking it; it goes to prove that both 
these moduses cannot in fact exist together without some expla- 
nation, but it does not prove that either is bad in point of law: 
in fact, if they were, it was before the jury that the objection 
was proper to be taken ; they might be, very probably, made 
consistent merely by the form of negativing a more general moi^ 
dus, and then indorsing upon the postea the very same modus^ 
with the exception only of the sheep, which fall under the par* 
ticular modus* 
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Hie fact of these moduses being admitted in this case, and 
they being so easily reconciled and both taken together, amounts 
to a good defence against the whole demand made by this bill, 
of tithes in kind ; it follows that this bill, so far as it seeks an 
account of tithes of agistment, should be dismissed with costs. 
But the defendants having insisted upon several moduses set forth 
in the pleadings, in lieu of such tithes of agistment, and the fact 
of such modus having been admitted by the plaihti£P, and the 
same appearing to the Court to be good and valid moduses, it 
must be referred to the Deputy Remembrancer to take an account 
upon the foot of each modus. 

Tn the Ellis V. Saul and Others. 

Hil.Term 1790. ^'^^ ^Y ^^ plaintiff, vicar of Sihseyy in the county of Uncohf 
against the occupiers of land in the parish, for an account of the 
tithe of agistroeat of all hordes, cows, oxen, sheep, lambs, and 
other cattle fed and depastured on lands within thepansh of Sib^ 
$eyy or the titheable places thereof, in their occupation respec- 
tively, or upon any commons or fens within or adjoining or near 
to the said parish. The plaintiff, without relying upon any parti- 
cular endowment or other instruments, states, by way of title, 
that he is, by virtue of certain ancient endowments and other- 
wise, entitled to receive all or the greater part of the small tithes, 
&c. particularly the agistment-tithe. To this bill the defendants, 
the occupiers, in their answer, set up three defences negativing 
the vicar's claim to the tithe of agistment. Or to any compensa- 
» tion in lieu thereof; first, they say that by ancient custom, used 
within the said parish from time whereof the memory of man 
is not to the contrary, there were and are due and payable, and 
ought to be rendered and paid to and accepted by the rector 
of the said rectory, yearly and every year upon the22d ofNovenhf 
ber, commonly called old Martinmas-day y three ancient moduses 
or customar}*^ payments, namely, an ancient modus 9 or customary 
payment 0/ one penny per acre, in lieu of the tithes qf all grass 
growing every year upon all the lands within a certain dis- 
trict or part of the s^id parish called the moors^ lying on the 
east side of Ward^ke drain^ whHher such gras^ be mourn for 
hay or be eaten by the mouths qf barren and unprofit" 
able cattle ; and they set up another payment of two pence 
per acre for another description of lands in the same manner ; 
and also an ancient modus or payment of three pence per 
acre, in lieu of all the tithes of like grass, whether mown for 
hay or eaten by the mouths of barren and unprofitable 



^ 
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cattle, growing yearly upon the grass lands within the said 
parish, and the titheable places thereof, not comprized within 
either of the above mentioned districts, (except the village 
or hamlet called the Fryth Banky the tithes whereof are not 
due or payable either to the rector or vicar of the said parish of 
Sibset/y as the defendants apprehend, the same having been con- 
stantly paid to Lord Monson, or his lessees, &c.) ; and they say 
that the said three districts comprize all the lands lying within 
the said parish of Sihsey except the Frytk Bank and the ara- 
ble lands ; that the plaintiff, as vicar or otherwise, is not en- 
titled to the tithe of agistment of any sheep fed within the said 
parish, as claimed by the said bill, because there are not, nor 
hath there been, any barren and unprofitable sheep fed within 
the said parish during the time mentioned in the said bill, 
but on the contrary, all the sheep fed and depastured as 
aforesaid, have in fact yielded, according to certain ancient 
and immemorial customs and usages within the said parish, 
tithe in kind of wool and lamb, or some modus in lieu 
thereof, to the rector of the said parish for the time being, 
in manner following, fi, e,/ tithes \n kind, of wool, for sheep 
brought into the said parish before Candlemas day in any year 
and dipt therein ; and ah ancient payment of one penny per 
headfor every sheep brought into the said parish after Candle- 
mas-diiy in any year^ commonly called new sheep ^ and dipt 
therehiy in lieu of the tithe of wool of such sheep; and also ano- 
ther ancient payraent of three pence per headfor every sheep 
which shall have been in the said parish before the I3th of Fe- 
bruary commonly called old Candlemas day , in any year^ whether 
bred or shorn in the said parish in the preceding year, cr 
brought into the said parish a short time before the said IS/A of 
February, in any year, and carried out of the said parish before 
the succeeding shearing day with the wool upon its backy as an 
average rate or payment in lieu of the tithe of wool carried out 
upon the backs of all sheep removed out of the said parish after 
any one shear day^ and before the shear day in the succeeding 
year; and therefore that the vicar is not entitled, &c. ; but if 
the Court should be of opinion that the plaintiff is entitled, then 
the defendants insist that he is not, to the extent claimed by 
his bill, because they submit that tithes of agistment of barren 
cattle fed on lands which have been mowed for hay, and have 
paid tithe of hay, or a modus in lieu thereof, in the same year, 
are not due, of common nght, to the vicar : they insist that no 
tithe of agistment, or modus in lieu thereof, has ever been paid 
to the plaintiff, or any preceding vicar of the said parish, for 
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barren Cattle kept, fed, and depastured upon certain Commona 
and fens called the Ea$t An6,WeH Fen ; and tbey submit, t^iat 
no tithe of agistment is of common right due or payable to the 
vicar aforesaid for barren and unprofitable cattle kept, fed, and 
depastured upon the said common or fen, the same, or any part 
thereof, as defendants beliete, not lying witlun the said parish 
of Sib$ei/j or the titheable plilces thereof ; that no modus or 
composition hath ever been paid to the vicar of the said parish 
for the time being, in lieu of the tithes of agistment of barren 
and unprofitable cattle fed on lands within the said parish, or 
the titheable places thereof. 

The defendant Oape^ the impropriate rector, (who was by the 
order of the Court made a defendant,) by his answer, admitted 
the vicar's claim to all small tithes, &c. except such as were 
due and payable to the rector, and submitted to the Court, 
whether the plaintiff was entitled to the tithe of agistment. He 
admitted to have received the several payment^ of one penny, 
two pence, and three pence, and also the sheep payment, and 
stated that, according to his information and belief, the same 
had been immemorially made, and were moduses in lieu of such 
tithes as in the answer of the other defendants were set forth. 

It appeared that the tithes of this parish originally belonged 
to the prior of Spalding as impropriator. 

The evidence on the part of the plaintifi^, the vicar, consisted 
of an endowment dated in 1363, &c. and a terrier of 1707. 

In the endowment (which was taken from an ancient book of 
institutions in the time of bishop Buckingham, who began to 
preside over the see of Lincoln in 1363, which book is remaming 
in the registry of the see of Lincoln at Lincoln,) which pur- 
ported to be an endowment of the said vicarage, there is this 
clause : " Percipiet insup. vicarius dicti loci quipro tempore erit 
*' a religiosis pnedictis annis singulis omnia qu€B sequentur, 
" viz, melioris fermenti, viginti quart eria hordei^ 

** vel consimilis, quatuor qvarteria avenar Sf quaiUor 

** carricatus feni, sex carricatus straminis qu€B omnia percipiet 
^^ adfesta Omn, Stor Sf Item percipiet omnia 

** mortuaria^Sfc, Item percipiet dictus vicarius decimas lactis i^ 
** omnesq ; minutas decimas exceptis decimis anserum, 

*^ porcellorum, agnorum, Sf Likmb^ quas decimas dictos religi* 

t 
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In the terrier (which was extracted from the registry of the 
Lord Bishop of Lincolny and is intitled, *< A true and perfect 
terrier of all the glebe lands and dues belonging to the vi« 
carage of Sibny^ in the parts and county aforesaid, drawn ac** 
cording to the directions sent by the Right Reverend Father 
" in God William Lord Bishop of Lincoln^ October 8^^, 1707,'* 
and signed by the vicar, churchwarden, and six other persons,) 
there is this clause : " Item, it is a vicarage endowed, in lieu 
•* of tithe com, hay, wool, lamb, pig, and geese, (as may, by ' 

** theoriginalendowment now in the registry at Lincoln^ appiear) 
** with twenty scame of barley, thirteen scame of wheat, four 
** scame of oats, four loads of hay, and six loads of straw, all 
<< which are paid unto the vicar upon All Saints day and Good 
•* Friday y by equal portions ; and upon St. Martin* s day^ for 
** every milch cow four pence, for every calf one penny, for 
*• every fowl one penny, and for hemp, flax, cole, rape, chick- 
^* ens, ducks, turkies, and all other small tithe s^ {excepting in 
** the Fryth Banky which pays no manner of tithes to the vicar, 
** the same being paid to William Monson Esq.) in kind." 

The plaintiff's counsel also read parol evidence, taken by cross 
examination of the defendants' witnesses, to prove that the wit- 
nesses had not heard of any such thing as agistment-tithe till the 
present suit was instituted, and did not know the meaning of 
the word agistment ; and also to prove, by one of the witnesses, 
that the penny, two penny, and three peony payments were for 
cut of grass, and that that part of the lands to which the two 
penny payment was applicable was Lammas land, and that none 
had right of common there but persons resident in commonable 
houses, but that outners had rented this land and made the 
payment to the rector. They also proved that tithes had been 
paid for lambs dropt upon the East and West Fen^ and for 
wool shorn from sheep depastured on those fens, to the rector. 

The proof in the cause for the defendants, the occupiers, con- 
sisted intirely of parol evidence of the fact of the payments 
having been made to the rector ip such manner and in lieu of 
such tithes as alledged in their answer, and that the same had 
been invariable, and, by the reputation of the parish, imme- 
morial ; they also proved the East and West Fen not to be 
within the parish of Sibsfy^ (although the parishioners had a 
right of common there,) but they did not know within t^hat 
parish the same were situate. 
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Partridge and Harvey 9 for the plaintiff, stated the vicar's title 
to the agi»tment-tithe to be founded in the endowment, which, 
under the general words omnes minutas decimasy endowed him 
with the agistment.tithe ; and that this title was the stronger 
and more indisputable, by reason of the exceptioas contained 
in the instrument, that that exception was tantam9unt to express 
words; and that the same observation applied also to the terrier. 

VTiih respect to the penny, two-penny, and three-penny pay- 
ments, they contended that there was a general objection went 
to the whole, namely, that the payments were to the wrong 
person, the rector and not the vicar ; secondly, that the de-i 
fence was not sufficiently technical, and did not apply to every 
species of agistmeut-titlie ; for instance, there might be turnips 
or cole cultivated on some of those lands, and afterwards eat off 
by barren cattle, in respect of which agist ment-ti the would be 
due, and the payments did not apply to ihis case. 

They also argued, that part of the lands being Lammas lands, 
and sometimes occupied by outners who were not entitled to a 
right of common there, and therefore could not occupy the 
same during part of the year, it was unreasonable to suppose that 
^ch outners could pay the two pence in lieu of the tithes 
alluded to in the answer. 

As to the average payment for sheep, they insisted that such 
payments were inconsistent, as moduses, with the other moduses, 
for that there could not be a general modus extending to all bar* 
ren cattle, and a particular modus applicable only to one 
species, namely, sheep ; and therefore the payments were in- 
"* consistent and bad : they also insisted that the sheep payments 
did not meet the vicar's claim, as they are said to be in lieu of 
the tithe of wool and not of agistment ; and in that respect 
also they were bad and absurd, as there is no tithe of wool due 
or payable till severance. 

They abandoned the claim to agistment for after-pasture. 

As totheagistmeot-tithe for the Etist and West Fen^ they insisted 
that the plaintiff was entitled to it under the statute of 2 and 
3 Ed* VI. c. 13. whereby it is enacted, ** That all and every 
person which hath or shall have any beasts or other cattle 
titheable, going, feeding, or depasturing in any waste or com« 
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" mon ground whereof the parish is not certainly known, shall 
•* pay their tithes far the increase of the said cattle so going in 
'^ the said waste or common to the parson, &c. of the parish 
•* where the owner of the cattle dwelleth ;'* and they argued 
that tithe of agistment is the tithe of the animal and not of the 
land, and that appears from its being dne only in respeet of 
certain animals, namely, barren cattle; that the increase meant .^ 
the improvement; that if tithe of agistment were due merely 
for the eatage of grass, such tithe would be due for animals 
fercB naturce ; that agistment tithe, in Burn, is said to be the 
feeding of cattle upon pasture lands, which cattle pay no other 
tithes, and therefore the animal only is the thing considered : 
they cited Sherrington v. Fleetwood^ Cro. Eliz. 475. and 
Saville, 60. 

Newnham^ Burton^ TopAom, and Sutton f for the defendants, 
insisted ; first, that the payments in lieu of the wool and i^st* 
ment for sheep, were unimpeached by any legal objecticm; that 
in consequence of those payments, there were no sheep in the 
parish unproductive of litRe, or a compensation for tithe ; and 
therefore no agistment-tithe could be due ; which tithe is pay- 
able only in respect of barren cattle. 

The objection to this particular modus, as being inconsistent 
with the general modus before set up, might easily be reconciled 
by an exception in the general modus; and this is no objection 
in point of law ; the same was done in the case of Bennet v. 
Read. It must be admitted, that those payments do not apply 
to every case of sheep removed out of the parish, as there is the 
period of time between sheer-day an4 the end of the year unpro- 
vided for; but the payments clearly proved, from the nature of 
them, that the parties to this contract had in contemplation the 
agistment of sheep ; and the Court would not require that the 
contract should provide for every possible case. But if it be a 
reasonable average pajnnnent, and proved to have been invariably 
and immemorially paid and received, it is sufficient. Bennet v. 
Read is in point also to this part of the argument. 

. They also argued, that sheep could not be liable to agistment- 
tithe, in any case; for that they were usefubby manuring, as 
cattle of the plough were by cultivating the land : and it is 
laid down by Lord Coke that tithe-agistment ia not due for 
cattle yielding profit or manure. 

Z 
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Et&b» Chief Boron.— That depends Upon the hct, If 'a 
dock were kept for the mere purpose of folding opon the land» 
tiiey might be exempt from tithe of agistment. 

It was objected by the Court, that the manner of lajing the 
three-penuT payment for sheep brought into the nid parish a 
ihori time before the said 13th February, was extramely vague 
aud uncertain. In answer to which it was said, that thote words 
were superfluous and might be expunged. 

They then argued, that if the average payments for sheep wera 
bad, still there were the other moduses, which were sufficient to 
negative the parson^s claim. Three objections had been made to 
these moduses : first, that the payments were to the wrong person, 
the rector, and not to the vicar. Secondly, that the defence was 
insufficient, in not using the technical word agistment^ and not 
being sufficiently extensive to apply to cole or turnip. Thirdly, 
the objection to part of the lands being Lammas lands, &:c. 

As to the first, they answered, that the payments were stated 
to be immemorial, and must therefore have originated in a 
contract with the rector, to whom all the tithes in the parish 
originally, and before the endowment, of right belonged. To 
the second objection they answered, that there is no principle or 
case which establishes, that a set of formal words must be used 
to negative the parson's claim ; but it is sufficient if a good legal 
compensation be insisted upon, and proved to have been imme- 
morially made in lieu of the tithe claimed by the plaintiff's bill. 
And as to the objection, that this defence does not apply to the 
case of cole and turnip being cultivated and fed off, if that were 
a feet in this case, it might raise an argument, but there was no 
proof of any such titheable matter; nor did the objection affect 
the legality of the modus, but could only tend to limit and 
restrain the extent of it. It might be argued possibly, that these 
payments of one penny, two pence, and three pence, were only 
average payments for hay, taking the chance of the lands being 
cropped for hay or not : but this would be unreasonable, as in 
that case the defendants might be liable to a double tithe ; 
namely, the payment of these moduses, and also for agistment- 
tithe of the same land in the same year. And further, these 
payments were at so much per acre, varying according to the 
quantity, and were proved by the whole evidence to have been 
made in lieu of the eatage as well as the hay. 
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As to the words used in the endowment giving all the small 
tithes under the general terms omnes minutas decimas, first, there 
has been no possession under it; and therefore, like any other 
old instrument, where there has been no consistent possession, 
it is not evidence of title ; and the presumption from the want 
of possession is, that the ordinary, who had always a power of 
abridging the endowment, might in this instance, by a subse* 
quent instrument, have diminished or reduced it. 

Eyre, Chief Baron, doubted whether there was any instance 
of an instrument to reduce or abridge the tithes g^nted by an 
endowment. 

Burton admitted that it was no where laid down in terms, that 
a bishop or ordinary has authority to diminish, though he may 
extend or dissolve an endowment ; but it may be done by ami- 
cable arbitration or judicial decision, as by the bishop or proper 
officer under him in a judicial proceeding, or by an instrument 
amicably adjusting and deciding the rights. There is a case of 
that sort between the Nuns of Langeleyund the Vicar of 5Mmer- 
edbi/. See Madocks's Formulary 88. 

They contended also, that if the moduses insisted upon had 
existed immemorially, the endowment in this case, which was 
merely an agreement between the rector and vicar, and to which 
the land-owners were not parties, could not affect their rights, 
and cited to this effect Fox v. Ayde^ 2 P. Wms. 520. Grene v. 
Austin, Yelv. 86. General words in any instrument like ambi- 
guous words, are capable of being expounded by custom and 
usage. 2 Roll. Abr. 335. plac. 8. Attorney General v. Par" 
kery 1 Vez. 43. 

As to the third question, whether the vicar is entitled .to agist- 
ment of barren cattle depasturing upon iheEa^t and West Fen ? 
they contended, that as those fens were not within the parish 
of Sihsey, the vicar's title must rest upon the statute of 2^3 
Ed. yi« c. 13, and that neither the words nor the intent of 
the statute apply to agistment-tithe. The words are, <' all per- . 
'< sons that have beasts or other cattle titheable ;" and it is a clear 
principle, that agistment-tithe is not due for cattle that are tithe- 
able, but for barren cattle. Agistment-tithe is, from the defini- 
tion of it, the tithe of the land ; for it is the tithe of the herbage 

z a 
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. . ' ct* catiie ; and it is not due for aire* 

.,iiv iius been once paid, and lUf 

. . ^.ir jay double tithe; but if it wer* 

1% it^daon would not apply. That thai 

..^cLti 3 not payable for afer-pa^turfu 

.^UH, Vek. 86. 2 Inst. 651-2. 2 Salk. 



!e -tacu^e, this tithe is payable for the 
:i'm« the tithe of agistment is payable wbe- 
.uid improve, or become lean and impo- 
• Lit; it will be payable to the time of th^r 
c •« uru:» of the statute do not apply or extend 
^.siujent- tithe. 






c .iuent and object of this statute do not apply. 

uoi :iie preamble, appears to have been framed 

. ^ w««. i i ^jrutectiiig the parson from the frauds that 

av.iM:«i u^n him, and the losses he was subject to 

.ucutty iLi ascertaining the tithe due and payable to 

'« . i:it.> ot the young are due when they are dropped, 

. V v« v%iH;t wbtfre they are taken from the animal ; so that 

, V. «.4U«.K easy for the occupiers, having a right of com- 

v«i Uiia out of the parish, to defraud the parson by re« 

^ i^u- v'acilo at the time they were about to produce such 

^^ -..a t Mas a great hardship that the tithes of those 

„..-. wiicii had been supported on lands within the parish 

. ^ .; ^ivAC ^»art of the year, and which being animaliafruc" 

.J.... 'kctc tiot liable to agistraent-tithes, should avoid the 

..>c»i * -ii'^^" by »uch means: to obviate which, and to remedy 

^. .ui.M-iiici:\ this statute passed. But this reason does not apply 

^.»4iuciit-tiiho. which is the tithe of the land. So long as 

v^icu cdtt!o. in rcs|>ect of the eatage of which agistment-tithe 

« auc« drv Wi'pt and depastured upon lands within the parish, 

av tiiJic u jnivablo; on their removal, their place in the pa- 

«».»;i ^wll bosupplii'd ; there can be no fraud in removing them, 

uul the (mrnoii can lose nothing and sustain no prejudice by 

(iKii ivmuval : and therefore the statute could not mean to 

{uvlvvt Kiiii against it. 

KvHiB. C'hiff Waron. — ^This is a bill brought by the vicar for 
a^taituiviiUiithei for barren cattle fed and depastured upon lands 
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tvithin and adjoining to the parish. His title to agistment-tithe 
within the parish is founded on an endowment of all small tithe«» 
drawn up in a form which shewed an intent to comprehend all 
not particularly excepted. This is a good prima facie title ; the 
defendants avoid the claim in different ways ; they say, as to 
the places within the parish, that it is divided into distinct dis- 
tricts, and that there are certain ancient payments or moduses 
payable for agistment-tithe generally applicable respectively 
to each of them ; they also insist on certain payments in lieu of 
the agistment of sheep. 

To begin with the sheep moduses : the vicar's counsel have Acaitdncfjr 
mistaken the defence, which amounts to this, that there are no I?^® "^ '^'™"1 
sheep within this parish in respect of which some payment is not one penny per 
made, i. e, there are no unprofitable sheep. As to the fact of J^^otlrt ato ^ 
these pa^onents, no witnesses are called to disprove their exist- the parish after 
ence; bnt the plaintiff says, that this is only a wool-tithe, and S*"/^"^?^ ^ 
not good because no tithe for wool is due before severance. ri«h, in Heo «r 
True; but I do not know why a customary payment antecedent ^j^*** ^ ""^^ > 
to the tithe being due, may not be a good custom : thus, a head for sb«e^ 
payment in March instead of clipping tinnte ; and if so, I do '"f^e Pf^f^J^ 
not think this necessarily a tithe of agistn>ent and not of wool, mas and carried 
By the canon law, the tithe of w6ol upon she^p removed ffOta ^"^ before 
«ne parish to another, was apportioned between the clergy of as an average' 
the different parishes. We do not adopt the canon law, but payment for the 
allow a tithe of agistment for sheep removed ocrt of the parish : o„t, ^jn j^ 
nevertheless, where the canon law is founded in great equity, I f^^^ > ^^e lau 
do not see why a custom similar to it is not good. As to the maybe applica- 
objectioii to the time berag indefinite, those words may be ex- We to the wool- 
punged : and upon the whole I think these moduses good in ^x. then due* 

point of law. 

Unnecessary 
words used in 
As to the other moduses, there is no objection to the manner the laying a 

of pleading them ; but it is objected, that they are not sufficiently ™®^"8» '^k'*'^: 

proved, and if they were, still that they are no bar to the vicar, indefinite, may 

As to the fact of their existence, there is great looseness and ^ expunged. 

uncertainty in the evidence; the witnesses do not know what is 

meant by agistment ; on the other hand, the fact of payment 

is clear,, and also the fact of no claim having been ever made 

before the present suit ; and undoubtedly it is not fit that we 

in this stage should decide upon it ; therefore if an issue ii 

prayed, the vicar is clearly entitled to it. 
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A modal for But the vicar says, that he is not barred by these pa3m[ienl«, 

pald'to tlie' * *^^ ^^^^ ^® title is under the endowment of all the small tithes, 
rector, is a bar He can only be entitled to what the rector had a power to give ; 
of that tiSie"bv ^^^ *^^ cases cited by the defendant's counsel upon this point 
the vicar, al- are decisive. Therefore if these payments have existed imme- 

d" me the ^^'^^''b^ **^^ ^" ^^^^ ^^ *^^ tithes of agistment as well as hay, 

has all the the vicar has no right, 
small tithes. 

is thetiihe'of ^s to the claim of agii»tment-tithe for the cattle fed upon the 
the herbage conunons out of the parish, I am clearly of opinion, that tithe 
not titheab^e* * ®^ agistment is not within the meaning of the statute of Ed» VI . 
it is not tithe Agistment-tithe is the tithe of the herbage, not of the cattle ; 
nient*o?S^e^*' and it may be defined to be paid in respect of the herbage of 
cattle. c€Utle not iitheahley with as much propriety as of barren cattle. 

Whensrasshas ^h*^ ^^ ^® "^^ the tithe of the improvement of the cattle, is clear 
lieen cut for from the observation, that no tithe-agistment is due for cattle fed 
^*y' "® ^^*** '* on oil cakes, &c. and *the case of no tithe of agistment being 
mfter pasture, due for after-pasture, is decisive as to the nature of the tithe. 

isftDTwi^hin What was the intent of this statute? It was to remedy the 

the s and 3 Ed, numerous frauds which might be practised, and to prevent the 
f c. 3. *. . j^jgggg which might be sustained by the parson jprom the difficulty 
and almost impossibility of ascertaining where the tithes of the 
cattle were due. It would be ipipossible to know, on an extensive 
wild common like this fen, wjiere the young were dropped, &c. 
To remove this difficulty, an^ prevent frauds, the statute passed; 
but the reason does not apply to the tithe of the produce of 
the soil. Whenever that question became important, the re- 
medy was obvious, by taking the boundaries. « 

On the plainti£f declining to take issues on the niodi;ses, the 
bill was dismissed with costs. 



INDEX 



TO THE 



I 



PRINCIPAL MATTERS 



IN THE FIR$T VOLUME. 



A. 

AccownL 

Vide Injunction 4, 

L T^HERE a balance of accounts 
^^ is taken, and a note given 
for it, that must be paid, although 
there are subsequent accounts 
upon which the payee may even- 
tually be in arrear. 

Preston v. Stratton. Page 50 

^Acts of Parliament. 

Vide Statute 1, 2. 

1. An inclosure act directed part of 
a waste to be sold, tithe free, to 
defray the expences of the inclo- 
sure. The rector was not other- 
wise a party; and the saving clause 
extended to all claims, except 
those of the lord and the com- 



moners ; yet the rector's title to 
these tithes was bound. 

Riddle v. White. Page 281 

2. These inclosure bills are not to be 

considered as merely private acts. 

Ibid. 281 



Administrator. 

9 

See Devise 2. Injunctioii 4 
Practice (in Equity) 7. 



Agreement. 

See Tithes 1. 

Where the plaintiff had received 
a promissory note without a stamp, 
the Court directed a proper note 
to be made according to the agree* 
ment, before the defendant should 
have execution of the other parts 
of the contract. 

jtylei V. Btnnet. 45 
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2. On a bill for specific perfonnance 
of an agreement for the sale of a 
lease, the Court Cannot apportion 
the price according to the time 
already expired. 

King V. Wightman, P&ge 80 



Amendment. 

Ste Plea (in Equity) 0. Practice 
(on the Plea side) 11. 



Agent. 
See Answer 1. 



Answer. 

See Barom and Feme Q*^ 
See Practice 15^ 

1. 'An agent, charged with personal 
fraud, must answer fully. 

Bulkely v. Dumbar. 37 

% Where a discovery is sought of a 
correspondence, if the defendants 
set forth extracts of letters, and 
swear that those are the only parts 
of the correspondence upon the 
subject, this is sufficient. 

Campbell v, French. 58 

3* A trustee in a will who released, 
and never acted, ought not to be 
a party in a suit to set aside the 
will, on the ground of fraud, and 
therefore need not answer as to 
the charges of fraud, in which he 
is not personally implicated. 

Richard$€>u v. Hulhert. 65 

4. In a suik for discovery, the answer 
of the party interested cannot be 
dispcBsed with* though an infant, 
and although the person from 
wImml bia wfaer purchased has 



answered, and denied any know* 
iedcre of the circumstances. 

lardcastle v. Shafto. Page 77 



Assets. 
See Legacy 1. 



Appointment. 
5e^ Power 1. 



Attorney. 
Se^ Costs 4, 6, 7, 8, 9, 11 



Award. 

See Costs 10. Practice (in 
Equity) 13* 



B. 

« 

Bml. 
See Practice 3, 10, IS, 



Bankrupt. 
See Practice (on the Plea side) G. 

Ba^on and Feme. 

1. Where a wife was entitled to a 
share upon the distribution of an 
intestate's effects, and resident in 
Prussio^ by the laws of which one 
moiety of the hu^band'a effects 
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must conie to her on his death, 
the Court did not require him to 
make any settlemetit. 

Sawer v. Shuts. Page 63 

2. The Court cannot take the cton- 

sent of the wife to the- disposal of 

her fortune, unless the amount is 

ascertained. 

Edmrnds t.' Townskend. 93 

5. When the wife lived in adultery 

with the plaintiff, the husband 

was allowed to answer separate 

from her. 

Chambers v. Bull. 269. 
4. Where money is declared to be 
due to a feme covert, the Court 
will not, on motion, direct it to 
be paid to the trustees on her mar- 
riage settletnent, till it is reported 
by the Master that there is a set- 
tlement. 

Hardwick v. Mifnd. 274 
6. Where a feme covert joins in the 
sale of a contingent reversionary 
interest in money, her consent 
may be taken in Court, and the 
4:oiiveyaiice established. 

Guise V. Small. 277 



Bill of Exchange. 

Vide Practice (on the Plea side) 
Page 13. 

1. A material alteration in a bill of 
exchange vitiates it. 

Master v. Miller. 22& 



Bill. 

See IXiscovBRT 1, 2, 3. 
See Equity 1. See Modus 1. 

t. On a bill to' obtain evidence for 
a defence at law, when the evi- 
dence is obtained, the Court can- 
not proceed to give relief, al- 
though the party cannot have the 
effect of the evidence at law, from 
objections of form. 

Leey. Shaulbred. 83 
^. In a bill for account of tithes, it 
is not necessary to waive the 
treble vsdue. 

Wools Y. WaHef. 100 



Bond. 
Vide Deed I. 



Bounty. 

See Practice (on the Plea and 
Revenue side) 14* 



c. 

Chapel. 
See Charity 1. Trust 1, IL 

Charity. 

1. Trustees of copyholds in trust for 
repairing the church of A. and 
chapel of B. in that parish, by de* 
sire of the parishioners bought 
new ground, and built a new 
chapel, the old being too small 
and in ruins. This was held not 
a deviation from the trust, and 
they were allowed to apply the 
rents and savings, but not to mort- 
gage the. estate. 

Attorney Genial v. Fouster, 

116 

2. An information for a charity wiU 
not be dismissed, if there appear 
any directions proper to. be given, 
although the , prayer be wholly 
mistaken^ 
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Combination. 
See DfscoTEaYy Page 4, 5. 



Commission to examine Wit- 
nesses abroad. 

See Practice (in Equity) 8. 



Composition. 

1. The defendant, among the other 
creditors of the plaintiff, accepted 
a composition of payment by in. 
stalments. The defendant took 
« new bond for half his demand, 
and only took the composition on 
the other half. This was held 
void as a fraud on the creditors, 
and on the wife of the plaintiff, 
who had joined in the security for 
the composition. 

Cecily. Plaistow. 202 



Composition for Tithes. 
iSfe Tithes 5. 



Copyhold. 

1. One Wieving himself entitled to 
a copyhold, sold it. It afterwards 
descended to him. He died with- 
out perfecting the conveyancet 
This IS a personal equity, and does 
not bind his heir. Semb. 

Morse v. Faulkner, 11 



Corn. 

Sifi Practice (on the Plea and 
Revenue side) 14. 






Costs. 

1. The rule as to costs on bills of 
discovery, and the reason upon 
which it proceeds. 

London Assurance Company y. 
Hankey. Page 9 

2. There is no rule against givine 
costs on a new trial l^ing granteo, 
although the verdict was against 

^ the opinion of the judge* 

Gossley v. Barlow. 47 

3. In a suit by the Crown on the 
post-horse act, the Court cannot 
give costs to the defendant, al- 
tnough the farmer of the duties is 
the real party against him. 

The King v. Corum. 50 

4. Where there are costs in Equity 
and at law due from the opposite 
parties, the Court will not set off 
the costs at law against those in 
Equity, if the solicitor in equity 
claims his lien on the latter. 

Smith V. Brocklesln/. 61 

5. On a judgment for the relatcMr 
in an information in the nature of 
a quo warranto, he is entitled to 
costs. 

Tlie King v. Amery. 178 

6. Several bills of costs were deli- 
vered in, settled, and pidd, in the 
course of a lon^ cause, and a re-> 
ceipt in full given. At the end 
of the cause, tne client moved to 
refer them all for taxation. The 
order was discharged. 

Pistor V. Dunbar. ISG 

7. An attorney cannot set off his 
bill, without having delivered it. 

Murphy V. Cunningham. 198 

8. The solicitor delivered in a bill of 
costs, including an item of 90/., 
which, though feirly due, could 
not be allowed on taxation. He 
delivered a second without that 
item. On. r^erring the latter for 
taxation, less than a sixth was 
taken ofil The Court would not 
give costs on either side. 

Webb Y. Stone. 200 
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9, Motion to set o£f costs in a suit 
.. in C, B., for which the plainti£f 

here had retained the defendant 
as the attorney, (though he himself 
was not the party,) against the 
judgment here, was granted. 

Murphy V. Cunningham. 

Page 271 

10, Where ^a submission to arbitra- 
tion in a cause in this Court is 
made a rule of the Court of King's 
Bench, and by the award the costs 
are to be taxed by the Master of 
this Court, the Court have no 
jurisdiction to direct a review of 
the taxation. 

Chapman v. Lansdown, 273 

11, The lien of the attorney on the 
costs in the cause, is not subject 
to the demand of the other party 
on his client, for the costs of an- 
•ether suit. Semb. 

Gabbit v, Chaytor. 279 



Covenant, 

1. Articles for a copartnership, by 

< which the plaintiff agreed to take 
the defendant as a partner, and 
to give him half the interest in 
the lease of the honse, to com- 
mence yVom BXid.' after the 29th 
September. The defendant cove- 
nanted to pay 300/. on or before 
that day, as a premium to be ad- 
mitted partner. On non-payment 
at the day, the plaintiff may sue, 
averring his readiness to have 
taken the defendant as a partner, 
without executing or tendering 
articles of copartnership, or a 
conveyance of the lease. 

Walker v. Harris, 245 

2. Indenture of apprenticeship for 
five years, the father covenanting 
fot the due service of the appren- 
tice. The son avoided the inden- 
ture by leaving the service. It is 
void against the father also. 

Guppy y. Jemmgi. 256 



Ctistom. 
See Modus, Page 9, 10. 



Customs. 

See Practice (on the Plea and 
Revenue side) 14. Exchequer 
1,2,3,4,5. 



D. 

Decree. 

1, After a decree by consent, there 
cannot be a rehearing. Semb. 

King V. Wightman, 80 

Deed^ 

1. A deed made with blanks, and 

afterwards filled up, and delivered 

by the agent of the party, is good. 

Texira v. Evans (cited). 229 

Demurrer. 

1. A demurrer to so much of an 
amended bill as had not been an- 
swered in the answer to the original 
bill, is bad. 

Mynd v. Francis. 6. 



Devise. 

1. A» devised to trustees to pay 
debts, and then to hold till his son 
should attain twenty-one; then to 
the son, he paying 10/. per qiiar« 
ter to the father of.^. The an^ 
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Dnity does not commence till the 
estate of the son comes in esse. 

Turner v. Prohyn. Page 66 
2. C. F, compounded with his cre- 
ditors. His widow, by her will, 
left a fund to pay the residue of the 
debts to the compounding credi- 
tors, or their personal represent a- 
fives. The administratrix of a 
deceased cn*ditor is entitled bene- 
• ficially to this bequest, and not 
the next of kin, nor residuary le- 
gatee of the creditor. 

Evans v. Charles, 128 



Discovert/. 

See Costs 1. Answer 1, 2. 
Bill 1. 

1. The tertenant cannot file a bill to 
discover the title of the rector in 
possessioa, in order to avoid pay- 
ing tithes, where the title is not 
otherwise in issue. ^ 

Bowman t. Ly^on. 1 

2. But if the title is in issue m the 
ogginal suit for tithes, he may 
have such discovery by across bill, 
without setting up any counter 
title. 

Ihid. 1. 

3. A bill for discovery of money 
won at play will not lie at the suit 
of a common informer, till he has 
commenced some suit for relie£ 

Mynd V. Francis, 5 

4. Bill for tithes praying a discovery, 
wliether the defendants had not 
associated together in their defence. 
A demurrer to the discovery was 
allowed. 

Oliver r. Haywood, 82. 

5. The bill prayed a discovery, whe- 
thev the defendant had not contri- 
buted tOt the ex pence of a suit to 
try a general question against the 
ptaintifFs.. It appeared that, by 

, the couise of dMd ioity in evi- 



dence, no general right could b^ 
bound by it. A demurrer isias 
allowed. 

Mayor i he, of London \, AtnS" 
ley. Page 158 

6. Bill for discovery of glebe mixed 
with defendant's lands by his an- 
cestors, who occupied both. An- 
swer describing tne glebe lands, 
from certain papers in the defen- 
dant's possession. Motion to pro- 
duce them. Ordered. 

Potts v. Adair ^ 259 



E. 

Ejectment. 
See Injunction 5, 6. Evidekcb 

2, a 

1. Neither a tenant in common, nor 
any other, can be admitted a de- 
fendant in ejectment, without con- 
fessing lease, entry, and ouster, 
£>oeondem,DupleiJcv.Roe, 86 



Endowment. 

1. In a bill by the vicar for i^st- 
ment tithe, which had never been 
received at all in the parish, the 
Court decreed for the vicar'frclaim, 
without an issue, oa the evidence 
of terriers and other old docu- 
ments, which described him as 
entitled to all small tithey, except 
wool and lamb. 

Gamons Sg^^Bamard, 296 

2. A modus, bad in law, received by 
the vicar, is proof of endowment 
of the tifthe £»r which the modus 
was paid. 

Tranis v« Oxton. Pa^ 309 n. 

3. Where aa endowsA^t was pro- 
duQcdjbttt there had been no per- 
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ception of tithes under it, but a 
small salary in lieu of them, the 
Court directed ua issue to try the 
title of the tithes. 

Carr v. Henton, Page 313. n. 
4. Payment of a composition for 
tithes of turnips, whether pulled 
or eaten off, where neither party 
considered it as an agistment tithe, 
is no evidence of perception of 
that species of tithe. 

Garnons v. Barnard. 320 



Equity. 

See Bill 1. Tithes 1, 4. 

1. One erroneously believing him- 
self entitled to a copyhold, sold it. 
It afterwards descended to him. 
He died without perfecting the 
conveyance. This is a personal 
equity^ and does not bind his 
heir. Semb, 

Morse v. Faulkner, 11. 

2* .Where a tenant, under a void 
lease, makes expensive improve- 
ments with the knowledge and 
approbation of the landlord, he is 
entitled in equity to a valid lease. 
Semb, 

Hardcastle v. Shafto, 184 



Error, 



1. A court of error ought to give 
the same judgipent upon reversal, 
which the court below ought to 
have given. 

The King v. Amery, 178 



Estate Tail. 

See Pkaoticb (ia Equity) 3. 



Evidence. 



See Statute, -Page 1« BitL L 
Endowment % 4. 

1. A letter, of which a considerable 
part appears obliterated, is not 
admissible as evidence. Semb, 

227 

2. If, at the trial of a cause, the 
counsel on both sides argue on the 
effect of an instrument, as being 
in evidence, and it is by mistake 
never in fact produced, after ver- 
dict, the omission cannot be taken 
advantage of. 

Doe on dem. Dupleix v. Penru. 

2m 

3. Whether proof of payment of 
rent, in the name of the trustees 
of a charity, is sufficient proof of 
possession in them. Quare f 

Ibid, 266 

4. To set aside a verdict and judg- 
ment, as obtained by the attorney 
without the leave of the client, the 
best evidence is the affidavit of 
the client, which must therefore 
be produced. 

Heath v, Yeoman$. 271 

5. Proof of delivery of a cheese, 
(payable as a modus,) at the 
house of the tithe-gatherer, but not 
to himself, cannot be admitted to 
prove perception of the modus. 

Wake V. Russ, 295 

6. Evidence of the declarations of a 
man since dead, as to a fact done 
by himself, is not admissible. 

* Garnons v. Barnard, 299 



Exchequer. 

1. An action of trespass against re- 
venue officers, for their conduct 
in the execution of their office, 
may be removed from the other 
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courts of law into the office of 
pleas. 

Anon, Page 205 

2. The removal of actions in which 
the revenue is concerned, operates 
by way of injunction. 

Cawthome v. Campbell, 205 

3. It takes place, Ist^ Where any 
matter properly cognizable in the 
Exchequer is drawn into Question 
in another court. 2d, Wnere the 
maftter of the suit touches the 
profit of the Kiog. 

Ibid. 210. 

4. Th€ officers of revenue have not 
any privilege of being sued in the 
Court of Exchequer. Semb* 

Ibid. 217 

5. The regulations for preserving the 
revenue are properly cognizable 
in the Exchequer, and any action 
relating to them may be removed 
into this Court. 

Ibid. 220 

6. A moiety of a forfeit i;ire in a 
popular action, vested by judg- 
ment in the Crown, is a branch 
of the revenue, for which the 
Crown has priority of process, 
and is entitled to stop all suits 
concerning it in any other court 
than the Exchequer. 

Cawthome y, Campbell. 221 



JExecutor. 

1. A testator directs that his business 
shall be carried on by E, P. The 
executors permit E. P. to get in 
the outstanding debts. There be- 
ing no such direction in the will^ 
the executors are liable. 

Pistor V. Dunbar* 107 



Extent 
Vide Exchequer, Page G. 



/ 



1. A debtor of the Crown may gain 
a priority for his own demand 
before other creditors bv extent, 
although it is sworn that the 
Crown is in no danger ; and the 
Court have no discretion to pre- 
vent him. 

The King v. Blatchford. 162 

2. Where two extents issue into dif- 
ferent counties, the sheriff who 
completes his levy is entitled to 
full poundage. 

Rex V. Caldwell. 279 



F. 

Fraud. 

See Trust 5. Lien 1. 

1. A purchase of an estate at a half- 
penny a yard, when the vendee 
knew that not to be one-fourth of 
the real value, is fraudulent, and 
void in equity. 

Deane v. Rastron. Page 64 



Frauds (Statute of) 

1. Sale of a share of a ship, or sale 
of a ship at sea, is good without 
actual delivery. 

Addis V. Baker. 222 



G. 

Gaming. 
See DiscoYERT 9. 
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Glass, 
Vide Statute, Page 2, 4. 



I. 



Injunction. 

See Practice (in Equity) 9. 

1. On an injunction obtained, the 
Court will not discharge the 
plaintiff out of custody, if taken 
on legal process. 

Willis V. Daniel. 36 

2. Where a party is taken on legal 
process, after he has obtained an 
inj unction, but before notice given 
of it, it is no contempt. 

Ibid. 36 

3. A conditional consent to proceed 
at law waives an injunction. 

Grant y. Priddell. 62 

4. Motion to restrain the defendant, 
widow and administratrix of the 
intestate, from disposing of his 
property in the funds, on the 
ground of having squandered the 
real estate, of which she was in 
possession for the plaintiffs, the 
children. Granted as to two- 
thirds, the share of the plaintiffs. 

Rogers v. Rogers. 174 

5. Where the principal dispute is as 
to the locality of the lands of 
each, equity will not allow the 
defendant, ,after recovering an 
ejectment, to take out execution 
where he chooses. 

Hardcastle v. Shafto. 184 

6. When lands are confused, and 
the plaintiff at law recovers on an 
instrument, which states the whole 
to be twenty-five acres, and that 
eighteen belong to him, whereas 
in fact the whole is only twenty- 
one acres^ equity will not permit 



him to take out execution for 
eighteen. He m ust abate propor- 
tionably. 
Hardcastle v. Shafto, Page 184 

7. After an injunction dissolved on 
the merits, the plaintiff cannot^ 
on an amended bill, have another 
injunction, without a special affi- 
davit of merits, though the de« 
fendant be in contempt for not 
answering. 

Longham v. Toule, 18S 

8. On a commission to examine 
witnesses in India not being re-» 
turned in two years, the Court 
will dissolve the injunction. 

Penney v. Edgar. 276. 



Insolvent Act. 

1. Bill by an insolvent debtor against 
his assignees, under the 14 Geo. 
III. and against a debtor to his 
estate, stating collusion between 
them in not recovering the debt, 
praying that the assignees might 
b^ removed y and that specific 
performance of an agreement for 
a lease might be decreed against 
the other defendant. Plea by the 
debtor, the assignment under the 
act, and that the right to sue was 
vested in the assignees, and deny- 
ing collusion, is good. 

Bowser y. Hughes, Page 101 



Issue. 
See Endowment 1, 3. Tithes 4. 



Lctche^^ 

See Teust 4. Mortqaoe 4. 
Leqacy 1. 
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Lease. 

1* Leate by a tenant in tailt for more 
than twenty-one years, is good 
for that period. 
Hardcastie v. Shafto. Page 77 



Leather. 



Vide Statutes 3. 



Legacy, 

1. The testator leares assets suffi- 
cient to pay all debts and legacies. 
The legatees receive payment, 
which the creditors might also 
haT« had, if they had demanded 
it in time. They lie by for eleven 
y«ar«, and the estate is wasted ; 
jet the leeatees shall refund. 

Hardwick v. 3fynd. 112 



Length of Time. 

5<« Mortgage 4. See Trust 4. 
Legacy 1. 



Lien. 



See Costs 4, 10. 



M. 

Maintenance. 



SeeDfscoYBRY 4>5, 



Modus. 

See Evidence, Page 5. 

1. A bill to establish a modus for 
every ancient farm, stating the 
whole parish to consist of ancient 
farms, but not setting forth the 
abuttals of each, is bad. 

Scoii V. Allgood. 16 

2. A modus for every ancient or- 
chard is good. 

Ihid. 16 

3. A modus of every tenth day's 
cheese, during twenty weeks, 
from Hoiyrood day, in lieu of tithe 
of milk, IS good. Semb. 

Wake V. Rnsi. 295 

4. A modus of a penny in lieu of 
tithe of hay of the lands occupied 
with each house in the parish, is 
bad, 

Travis v. Oxian. 309. n. 

5. A modus of one penny for every 
sheep, and a half-penny for every 
lamb, brought into the parish after 
Candlemasy and sold out before 
shearing time, is a wool modus, 
not an agistment modus. 

Gam<ms ▼. Barnard. 320 

6. A modus of two-pence, payable 
by every householder or inhabitant 
in the parish, for all tithe of fuel, 
of firuits, of agistment, and of 
wood, is good. 

Bennet v. Read. 322 n. 

7. Another modus of three- pence 
for all sheep carried out of the 
parish between Candlemas and 
shearing time, covering the same 
place and persons, does not con- 
tradict the former modus lor agist- 
ment, but is only to be considered 
as limiting it in the estent covered 
by the latter. 

Ibid. 323 
8» It is no objection to a modus, 
that it falls unequally on the pa- 
rishionevs, by being as heavy on 
the occupiers of small, aa of large 
teDC^uenti and fcnns. 

Ibid. 328 
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&; A modus applicable to the inha- 
« bitaiits of a village has sufficient 

perpetuity in contemplation of 

law. 

Bennet r. Read. Page 328. 

10. A modus covering a parish is 
rather a custom than a prescrip- 
tion, and may be good where a 
prescriptive mod up, covering par- 
ticular lands, would be bad. 

Bid. 329 

11. A customary mode of tithing 
sheep, paying one penny /ler head 
for sheep brought into ihe parish 
after Candlemas y and dipt in the 
parish, in lieu of tithe of wool ; 
threepence per head for sheep in 
the parish before Cmdlemas^ and 
carried out before sficaring time, 
as an average payment for the 
wool carried out is good. The 
latter may be a wool modus, 
though the tithe of wool is not 
then due. 

Ellis V. Saul. 341 

12. By such a customary mode of 
tithing sheep, though the pay- 
ments are made to the rector, and 
the endowment of the vicar com- 
prehends all the small tithes, yet 
the agistment tithe of sheep is 
covered. 

Ibid. 342 

13. Unnecessary words used in the 
laying a modus, which would 
make it indefinite, may be ex- 
punged* 

Ibid. 341 



Mortgaged 

1. A mortgagee is not bound to 
leave premises in as good repair 
as he found them ; but only in as 
good repair as might be expected 
from the owner. 

Russel V. Smithies. 96 

2. Devise for payment of debts, the 



trustees convey to A. B* for tht 
purf^X)ses of the trust. Ai B, 
mortgages t* • several persoBS who 
have notice of the trust. These 
mortj>ages are good. 

Haidwick v. Mynd. Pa^e 109 

3. A mort^agee takes a bond ftoui 
the assignee of the devisee for the 
arrears of the interest then due, 
and gives a receipt. The bond is 
unpaid. The interest is still se- 
cured by the mortgage. 

Ibid. Ill 

4. Baron and feme seized in fee in 
right of the feme mortgage by 
fine, and afterwards convey the 
equity of redemption by lease and 
release to the mortgage. The 
mortgagee having remained in 
possession as complete owner for 
more than twenty years, during 
the life of the husband, tenant by 
the curtesy, the heir of the vnte 
is barred of his equity of redemp- 
tion by the lapse of time. 

Corbeti v. Barker. 138 



o. 



Officer. 



Vide ExcAXQUER 1, 4. 



P, 



Partners. 
Vide Covenant 1. 

1. The Court cannot make any al- 
, lowance to one partner for the 
ex pence of entertaining the cus- 
tomers. The acoounts having 

A A 
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been annually balanced without 
such an item, ia conclusive. 

Tk^rntoH V. Proctor, Page 94 



Personal Represcnfatire, 
Vide Devise 2. 



Pica fin Equity,) 

1. Where a plea is a bar to the 
whole bill, if at all, an answer to 
any matters which might have 
been covered by the plea over- 
rules it. 

Blacket V. Langlands. 14 

2. Where the bill charged an award 
to have been obtained corruptly, 
a, plea setting up the award, and 
denying the specific charges of 
fraud, IS bad, as not bringing the 
cause to one point, and an answer 
to the same ciiarges overrules the 
plea. , 

Pope V. Bish, 59 
S. P. F^dmundson v. Hartley. 97 

3. Bill by an insolvent debtor 
against his assignees, and a credi- 
tor to his estate, charging collu- 
sion. Plea that the plaintiff had 
been discharged under the insol- 
vent act, (without shewing that 
all the requisites had been com- 
plied with,) and denying collu- 
sion, was held good. 

Bowser v. Hughes. 101 

4. It is no objection, that all' the 
matters of the plea, except the 
denial of collusion, aye contained 
in the bill. 

Ihid. 101 

5. Bill charging fraud in obtaining 
a release. Plea, the release, sup- 
ported by an answer denying the 
fraud. The benefit of the plea 
was saved to the hearing. 

Lloyd V. Smith, Page 258 



6. Bill to set aside a release for frauds 
Plea, the release nakedly, and no 
answer. The Court would not 
give leave to amend, but over- 
ruled the plea. 

Freeland v. Johnson, 2T6 



P leas and P leading ( at Law J. 
Firf^ Covenant 1, 2. 

1. All information stating a vessel 
to have been within four leagues 
of the coQflU having on hoard Oe- 
neva, liable to forfeiture on being 
imported into this kingdom, is bad 
for the uncertainty, the Geneva 
being permitted to be imported, 
unless under certain restrictions, 
which ought therefore to have 
been set forth* and the case 
brought within them. 

The Attorney General v. Lemtr' 
chant. 

2. Sci. Fa, on a recognizance which 
was conditioned for the due per- 
formance of articles entered into 
by A. B. Plea that the defend- 
ants never had a counterpart of 
the articles ; that A, B, had per- 
formed all the affirmative cove- 
nants ; that they contained only 
one negative covenant (stating it,) 
which Had also been complied with. 
The plea held bad. 

The King y. Marsh. 193 

3. Declaration for fishing in plain- 
tiff's several fishery. Plea, aver- 
ring the locus in quo to be an arm 
of the sea, in which all have a 
right to fish. Replication, aver- 
ring exclusive right of fishory by 
prescription, traverses the general 
right. Rejoinder, traversing the 
prescriptive claim of the plaintiff. 
Demurrer thereto. The rejoinder 
is good, for the traverse in the re- 
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plication was bad, and the defend- 
ant might pass it by. 

Richardson v. Mayor ofOrford. 

Page 231 

4. Where a fact is .stated, from 
which the law presumes a general 
right of all the King's subjects, 
that must be negatived by a par- 
ticular contradictory right. The 
issue cannot be on the -general 
right. 

Ibid. 231 

5. Action for false imprisonment. 
Plea 1**, Not guilty. 2c?, A justi- 
ti cation under a warrant for fe- 
lony. The plaintiff new assigned 
the trespass, as having happened 
after the warrant was spent. Plea 
thereto, Not guilty. Verdict ge- 
nerally for the plaintiif, and entire 
damages. The (Jourt will apply 
the damages to the issue on the 
new assignment, ut res magis va- 
leat quam pereat. 

Webb V. Allen. ^\ 

6. For such an imprisonment, after 
the defendant knew tliat the plain- 
tiff had beeu acquitted of the fe- 
lony for which the warrant was 
issued, the proper action is tres- 
pass. 

Ibid. 261 



chaser established, the wife con- 
sented in Court. 

Guise V. Small. ^11 



Power. 



1. Devise to A. for life, with liberty 
to leave the same to whom she 
thought most deserving of it, re^ 
commending to her to nave a 4ue 
regard to the testatrix's mother's 
relations, is not mandatory as the 
objects of the. appointment. 

Randal v. Hearle. 124 

2. A power of appointment on cer- 
tain contingencies in a feme co- 
vert, may be executed immediate- 
ly, and the iaterest of the pur- 



Proviso. 



Vide Act of Parliament 1. 



Privilege. 
Vide ExcHirQjQER 1, 4. 



P rax lice (Equity J. 

See Costs. Injunction. Disco- 
very. 



1. Where two persons jointly pur- 
chased a lot sold under the decree, 
the Court would not permit one 
of them to pay into Court his 
proportion of the purc^hase money. 

Darkin v. Marye. 22 

2. The report of the matter concern-*' 
ing trustees approved of by him 
does not require confirmation. 

Latimer v. Clare. 57 

3. Where money was in Court de- 
creed to be laid out in land, the 
Court refused to h t it be paid out 
to the person ' first entitled to an 
etstate-tail \n it, with the ultimate 
remainder in fee, if any inter- 
mediate remainders should be 
found to exist. 

Hardcastle v. Shafto. Page 67 

4. Wliere there is only one defend- 
ant, the subpwna itself must be 
served. 

De Tillon v. Sidney. 79 

5. On exceptions to an answer, if the 
defendant means to submit to 
them, he must give notice thereof 
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before he can file his amended an- 
swer. 

Anon. Page 86 

6. The Court allowed the defendant 
in a suit for tithes, after publica- 
tion, to prove an old paper found 
in the parish registry. 

Clarice v. Jennings, 173 

7. Motion to restrain the defendant, 
widow and administratrix of the 
intestate, from disposing of his 
property in the funds, on the 
ground of having squandered the 
lents of the real estate, of which 
•he was in possession for the plain- 
tiffs, the children. Granted only 
as to the two-thirds, the share of 
the plaintiffs. 

Rogers v. Rogers. 174 

8. A commission to examine wit- 
nesses abroad, cannot be obtained 
without an affidavit of materiality, 
although the suit is merely to ob- 
tain evidence to support an action. 

Anon. 201 

9. On exceptions overruled, the 
plaintiff cannot move to dissolve 
an injunction, uuless he has ob- 
tained a previous order nisi for 
that purpose 

■■ ■' - V. Duharry. 255 

10. Suit for titlies. The answer in- 
sisting on a modus. Motion to pay 

X up the arrears of the modus, and 
the plaintiff to proceed at his peril. 
Refused, for that is only done 
where the thing demanded is of- 
fered. But the Court afterwards 
considered the ten.^er in the costs. 
Dean of Bristol y. Donnesthorpe. 

272 

11. A party who means to object 
to the report of the Deputy Re- 
membrancer, must state his ob- 
jections in a reasonable time, be- 
fore the time fixed for signing the 
report. . > 

Anon, 277 



Practice (Plea and Revenue 

Side.) • 

See Co^is." Ejectment 1. Evi- 
dence 2, 4. 

1 . This Court will not set aside a 
judgment regularly entered up, 
on the ground of usury or extor- 
tion in obtaining it. 

Matthews v. LewfS. Page 7 

2. In an action against refvenue ofii- 
cers, they had judgment, and the 
plaintiff was taken in execution 
for the treble costs. On a review 
of taxation, the treble costs were 
disallowed, and the single costs 
not being taxed, he was discharged. 
He was afterwards taken on a Ca. 
Sfi. for the single costs. This was 
held regular. 

Ti/e V. Saunders. 38 

3. Where a recognizance of bail in 
C. B. is put in suit here, the 
plaintiff can have no advantage 
which he would not have had m 
that Court. 

Vincent v. Brady. 47 

4. A waiver of an irregularity' in pro- 
cess, by appearance, does hot re- 
late back, so as to bring the de- 
fendant into contempt for not ap- 
pearing in time. 

Robinson v, Nash. 76 

5. No officer can certify his own 
mistake. He must make an affi- 
davit of the fact. 

Rex V. Bolton. 79 

6. A motion to discharge a defendant 
out of custody, on the ground of 

^bankruptcy and certificate in /rf- 
Idndy must be on affidavit of the 
effect of the certificate by the laws 
o^ Ireland. 

Anon. 80 

7. A defendant was seized on a Sun* 
day, and detained till next morn- 
ing, and then arrested upon pro- 
cesfs of this Court. The arrest is 
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void, and cannot be made good 
even by a subsequent consent, 

Lijford V. Turel. Page 85 

8. Motion to change the Venire into 
Herefordshire^ on affidavit that the 
cause of action arose in one or both 
of two Weish counties, to l)oth of 
which that was the nearest English 
county. Refused. 

Anon, 115 

9. Iriee^ular notice of executing a 
writ of enquirj' is cured by the 
defendant's lying by, and allow- 
ing the enquiry to be completed, 

Finer v. Clarke, 175 

10. A writ of error is allowed two 
dayi^ after the return of the Ca. Sa. 
The bail may be sued pending the 
writ of error, which is no supers 
sedeas, 

French v, Catcnove. 176 

11. If a judgment is entered in ^.B, 
without costs, where costs ought 
to have been given, it can only 
be amended in the same term. So 
in the House of Lords, no amend- 
ment can be in such case after the 
Session, 

The King v, Amery, 178 

12. A warrant of attorney to enter 
up judgment is a personal autho- 
rity, and dies with the person, 
and although given for a valuable 
consideration, nis executors cannot 
put it in force. 

Short T. Coglin. 225 

13. This Court will not refer it to 
the Master to calculate what is 
due on a bill of exchange, on 
judgment by default. 

Chilton v. Harhorn, 249 

14. The Court will not, in a motion 
for an order on the officers of 
the customs, decide a material 
question of revenue, viz. From 
what time the exportation of com, 
so as to entitle to the bounties, is 
reckoned. 

Ex parte Wilson. 269 

15. Where the bail below become 
bail above> and they do not jus- 



tify upon being excepted to, th^ 
plaintiff cannot take anassig^nment- 
of the bail-bond. 

Babh V. Barber. Page 274 
16. Motion to execute a writ of 
enquiry before thejudge of assize. 
Refused. 

Morris v. Girling. 275 



Prerogative. 



See Extent. Exchequer. 



Privilege. 
See Exchequer 4. 



R. 



Revenue Officers. 



See Exchequer 4. 



S. 



Satisfaction. 
See Mortgage 9. 



Set off. 
See Costs 4, 7, 10. 



Ships. 

The statutes 24 Geo. IIL c. 47. and 
27 Geo. III. c. 32. do not so 
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claurly mark the distinctions be- 
tween the different sorts of vessels 
there mentioned, as to superiiede 
evidence upon it. 

Goisley v. Barlow. Pa^^e 23 
Whether a licence for a ship '< to be 
•* employed in the coasting trade" 
generally* is good. Quaere ? 

Ibid. 
Sale ef a share of a ship is good 
without actual delivery. 

Addis y. Baker. 222 

Whether an executory agreement 

for the sale of a ship must recite 

the registry under the 26 Geo. III. 

c. 60, *. 17. QuiBre ? 

Ibid. 



Stamps. 



See Agreement. I. 



Statutes. 

1. No evidence of the technical 
meaning of a word can be ad- 
mitted to explain a statute. 

The Attorney General \. The Cast 
Plate Glass Company. 39 

2. The 27 Geo. IIL c. 28. s. 15. 
by the word square means all rect- 
angular figures. 

I Ibid. 

3. A tanner selling hides by retail 
is not within the penalties of 
24 Geo. III. c. 19. 

The Attorney General \. Dennis. 

26(5 

4. Breaking the moiles of glass bot- 
tles into the pot is a putting in 
fresh materials, withm the 17 
Geo. III. c. S9. 

The Attorney General v. Parke. 

240 



Statutes commented upon and ex* 

plained. 






Magna Charta. 
33 II. VIII. 0. 39 
2 & 3 £, VI. c. 13. 

5 Eliz.c. 4. 
13 Eliz. c. 20. 
UEliz. c. li: 
18 Eliz. c. 11. 
1 y. I. c. 22. 
21 J. 1. c. 19. 

13 & 14 Car. II. c. 11. 

6 Ann. c. 23. 

9^7171. C. II. 

Q Ann. c. 14. 
9 Ann. c. 20. 
3G^o. I. c. 15. 

18 Geo. II. c. 84. 

19 Geo. II. c. 12. 
5 Geo. III. c. 43, 

14 Geo. III. c. 77. 
17 Geo. 111. c. 39. 
24 Geo. III. c. 19, 
24 Geo. III. c. 47. 

26 Geo. III. c. 60. 

27 Geo. III. c. 28. 
27 Geo. HI. c. 32. 



T. 



See Statutes 2, 3, 4. 
See Exchequer 1, 5, 6. 

Tenant in Tail. 

See Lease 1. Practice (in 
Equity) 3. 

Tithes. 

See Modus. Composition Real* 
Discovery 4. Practice 10. 
Endowment. Equitt 4. 
Lease 1. 

1. A rector having come to aa agree- 
m^t wHh Ixis pariahioners for 



Page 165 
164 

300, 342 
267 

68 to 75 

69 to 75 

72 

167 

223 

53 

144 

167 

5 

179 

280 

6 

240 

53 

101 

240 

166, 168 

23, 52 

223 

99 

23 
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tithes, cannot in equity set up his 
own non residence to avoid the 
contract. 

Atkinson v. Folkes. Page 67 

2. Such an agreement is not within 
the 13 or 14 Eliz. Semb. 

Ibid. 

3. In a bill for account of tithes, it 
is not necessary to waive the treble 
value. 

Wools V. Wallei/. 100 

4. Where a layman is in possession 
of a portion of tithes under a title 
traced back for 150 years, a 
Court of Equity will not disturb 
the possession, but leave the rector 
to establish his right at law. 

Scott V. Jirey. (cited). 311 

5. A composition for turnips, whe- 
ther pulled or eaten off, where 
neither party considered it as an 
agistment tithe, is no evidence of 
perception of that species of tithe. 

Garnons v. Barnard. 320 

6. Agistment tithe is the tithe of the 
herbage eaten by cattle not tithe- 
able. 

Ellis V. Saul. 342 

7. Agistment tithe is not within the 
2ScS Ed. VI. c. 13. 5. 3. 

Ibid. 

8. When grass has been cut for hay, 
no tithe is due for the after pas- 
ture. 

Ibid. 



Trust. 

1. A trust, consisting of twenty-five 
persons, who are to proceed to 
elect new trustees, so as to till up 
their nu'mber, when they are re- 
duced to fifteen, may elect before 
that time. 

Doe on dem. Dupleix v. Roe. 86 

2. A majority of tne trustees may 
bring actions in the name of the 
whole. 

Ibid. 



3. Devise for payment of debts ; the 
devisees convey to A. JB. for the 
purposes of the trust, who mort- 
gages to several persons, with no« 
tice. These mortgages are good, 

Hardwicke v* Mynd. P^^ 109 

4. The creditors received interest 
from the assignee of the devisees 
for eleven years, and agreed with 
him for an increase of interest on 
their debts, and received the same. 
The original trustees continue li- 
able. 

Hardwick v. Mynd. 110 

5. The assignee of the trustees was 
devisee in fee of other estates, 
under the sam«will ; he conveyed 
them to one of the trustees to se- 
cure a debt dae to him from the 
devisor. The specialty creditors 
shall take not subject to this in- 
cumbrance, as the whole is a iramd 
upon them* 

Ibid. 118 



V. 

Vendor and Vendee. 

See Fraud 1. Statute of Frauds 
2, 3. Power 2, Practice (in 
Equity) 12. 

1. A. devised property to his wife, in 
trust, to divide it among his seven 
children, in such proportions as 
they should deserve. One of the 
children sold her share, and cove- 
nanted to make it a full seventh* 
This is good without the mother 
joining. 

Musprat v. Gordon, 34 



Venue. 



See Practice 8. 
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U. 

Usury. 
See Practice (at Law) 1. 

An extortioning post obit, however 
grossy cannot be considered as 
usury. 

Matthews v. Laws^ Page 7. 



w. 



JVager. 

1. A declaration on a wager whe- 
ther a certain agreement, pur- 
porting to be subscribed by A, 



really was subscribed by him, i« 
good after verdict. 

Mucklesfield v. Hepgin. 133 



Warrant of Attorney. 

See PRACTrcE (on the Plea side) 12. 



Writ. 

1. A writ under 6 Ann. c. 23. to 
certify that a Scotch Peer had 
taken the oaths in Chancery, does 
not require a teste; and if the 
teste is repugnant and impossible, 
it shall not vitiate. 
In the matter of the Duke of 
Leeds 143. 
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